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CURRENT TOPICS. 





One of the greatest practical difficulties 
which has been found to stand in the way of 
the enforcement of Prohibitory Liquor Laws 
wherever these have existed, is the unwilling- 
ness of jurors to convict for a violation of 
them, (even where the facts in the case admit 
of no doubt, ) and their readiness to face the 
moral guilt of perjury rather than do so. 
Recently, in Kansas, a bold, ingenious and 
novel attempt to dodge this difficulty was 
made, but without success. The case, which 
is entitled State, ex rel. v. Crawford, is inter- 
esting and instructive. ‘The proceeding was 
instituted in the District Court of Shawnee 
County, by the county attorney, in the name 
of the State, for the purpose of perpet- 
ually enjoining the further continuance of 
an illegal liquor saloon, in which intox- 
icating liquors were illegally, continuously 
and persistently sold, to be drank on the 
premises, as a beverage. The extraordi- 
nary jurisdiction of the chancellor is in- 
voked on the ground that such a drinking sa- 
loon as the one described is a nuisance. This 
position could not be contested, for it ap- 
pears that by the Kansas statutes, both before 
and since the enactment of the prohibitory 
amendment, a place where the liquor law is 
persistently violated, is a public nuisance. 
Laws of Kansas, 1859, p. 555; Laws of 1881, 
p. 241, sec. 43. But the court says that 
aside from any provision of the statute, such 
places are properly considered nuisances, 
and cites a mass of authority for the propo- 
sition that ‘‘every place where a public stat- 
ute is openly, publicly, repeatedly, continu- 
ously, persistently and intentionaily violated, 
is a public nuisance, The reasons urged by 
the defense against the granting of the in- 
junction in this case are two-fold: 1. The 
keeping of such a saloon is a criminal of- 
fense, and, 2. Another plain and adequate 
remedy is afforded by the statute. The first 
of these the court (in spite of the contrary 
opinion expressed by Chancellor Kent in the 
case of Attorney General v. Utica Ins. Co., 
2 Johns. Ch. 371, 375, e¢ seg.), regards as 

Vou. she De. 28, 





insufficient on the weight of authority and 
reason. 

As to the second ground of defense, the 
court says: ‘‘The next question to be con- 
sidered is, whether any other adequate reme- 
dy than injunction exists for the suppression 
of such nuisances as illegal drinking saloons. 
. Fr e 63 hee oe 
prohibitory act declares that all places where 
intoxicating liquors are manufactured or sold, 
or kept for sale, in violation of law, are com- 
mon nuisances; and provides that the owner 
or keeper of any one of such places, shall be 
considered guilty of a criminal offense, and 
be liable to fine and imprisonment. It may 
be conceded that thus far the statutes do not 
furnish any adequate remedy for the suppres- 
sion of illegal drinking saloons, for they pro- 
vide only for punishing offenses after they 
have been committed, and do not provide any 
direct means of preventing future or antici- 
peted offenses, as an injunction, issued in 
such a case, would necessarily do. Such a 
remedy * is often held to be a complete, 
adequate and sufficient remedy; but some- 
times it is held not to be a sufficient remedy. 
But said section 13 also makes further provi- 
sions. It also provides, with reference to 
every place where intoxicating liquors are 
manufactured or sold, or kept in violation of 
law, that‘upon the judgment of any court 
having jurisdiction, finding such place to be 
a nuisance under this section, the sheriff, dep- 
uty or under sheriff, or the constable of the 
proper county, or marshal of any city where 
the same is located, shall be directed to shut 
up and abate such place.’ Now, is not this 
a plain and adequaie remedy for the preven- 
tion of all anticipated violations of the law in 
keeping an illegal drinking saloon ?’’ 

It seems to us that this decision contains a 
poirted hint to those who, for any reason, 
are desirous of seeing the Kansas amendment 
enforced; and inasmuch as it is the law, it is 
right that it should be enforced. The obsta- 
cle presented by the reluctance of juries to 
convict, may be avoided by simply amending 
the statute so as to omit the penalties for the 
sale of liquors and the abatement of illegal 
saloons, leaving only the statutory declaration 
that the illegal liquor traffic is a nuisance, 
thus giving room for the invocation of the 
extraordinary jurisdiction of a court of equity. 


> 
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LIMITED PARTNERSHIP. 


I. 

1. Introduwctory.— Limited partnership is 
the name that is given to that species of part- 
nership which is termed in the French Code 
of commerce, partnership en commandite. It 
may be defined briefly as a contract by which 
a partner designated as a special partner, con- 
tributes a certain sum to the firm capital, in 
return for which he receives an agreed pro- 
portion of the profits, but whose name does 
not appear in the firm’s transactions, who has 
no control or power in the management of its 
affairs other than advisory, and who is liable 
for its undertakings only to the extent of his 
contribution to the capital stock. and no fur- 
ther. This species of partnership, which is 
wanting entirely in the English system, and 
is purely the creature of statutory enactment 
in this country, has been known on the con- 
tinent of Europe for many centuries. The 
Mediteranean trade of the Middle Ages was 
carried on principally by its means. It was 
regulated in France by the Ordinance of Louis 
XIV., which has been substantially adopted 
by the modern Code de Commerre.! In this 
country, we find that it was imported into 
Louisiana and Florida with the Civil Law 
which forms the framework of their systems 
of jurisprudence,’ and that in all, or very 
nearly all, the other States, where the English 
Commun Law prevails, it has been natural- 
ized under the name of ‘Limited Partner- 
ship’’ by statutory enactment.* The provisions 


1 Pollock’s Easays on Jurisprudence and Ethics, 100. 

2 La. Code,secs. 2810-2822; Florida, McClellan’s Dig. 
L. 1881, p. 797. 

3 Alabama. Code 1876, sees. 2063-2087; California, 
Civ. Code, secs. 2477 2510, Colorado, Act 1874, p. 200; 
Gen. Laws 1874, p. 678; Connecticut, Gen. Sts. 1875, p. 
364; Delaware, Rev. Code, 358; Georgia, Code 1873, 
sees. 1920-1948; Illinois, Hurd’s Rey. Stat. 1881, p. 
691; Indiana, Rev. Stat. 1881, secs. 6083-6045; Lowa, 
Rev. Code 1880, secs. 2147-2170; Kansas, Comp. L. 
1879, secs. 3247-3367; Kentucky, Gen. Stat., p. 685; 
Maine, Rev. Stat. 1871, p. 329; Maryland, Rev. Code 
1878, pe 286; Massachusetts, Gen. Stat. Ch. 55, sec. 2; 
Pub. Stat. 1882,, p. 423; Michigan, 1 Comp. L. 1871, 
p. 50; Mississippi, Rev. Code 1871, secs. 1857-1880; 
Missouri, R. 8. 1879, secs. 3401-3418; Nebraska, Comp. 
Stat. 1881, p. 368; New Jersey, Revision, p. 806; Ne- 
vada, 1 Comp. L. 1878, secs. 468-480; New York, 3 
Rev. Stat., 2284; New Hampshire, Gen. Stat. 223; 
North Carolina, Battle’s Rev. 1873, p. 568; Ohio, 1 
Rev. Stat., secs. 3141-3161; Pennsylvania, 2 Bright- 
ley’s Purd. Dig. 985; Oregon, Gen. Stat. 698; Rhode 
Island, Gen. Stat. 1872, p. 250; South Carolina, Gen. 
Stat. 1881, secs. 128-1316; Tennessee. 1 Thomp. & s., 
pees. 1784-1767; Texas, Rey. Stats. 1879, p. 492; Ver- 


of these statutes bear a strong family resem- 
blance, and are plainly derived directly from 
the French Code of Commerce, mentioned 
above, though in most of the States there are 
several. additional ones (notably those rela- 
ting to the publication of notice of registra- 
tion and dissolution, and of any alteration in 
the terms of the co-partnership), which are 
evidently suggested by our aabits and meth- 
ods in business. 

2. Outlines of the Statutes.—Where they dif- 
fer in many subordinate particulars, these en- 
actments are substantially to the following ef- 
fect: 1. That such organizations may be form- 
ed for the transaction of any mercantile, agri- 
cultural, mechanical or manufacturing busi- 

‘ness,but not for the purpose of banking ,insur- 
ance, railroad and canal enterprises. 2. Such 
firms shall consist of a, general partners, who 
shall be liable as general partners now are; 
and, b, special partners, who shall contribute 
in actual cash payments a specific sum as cap- 
ital, to the common stock, and who shall not 
ordinarily be liable for the obligations of the 
firm beyond the sum so contributed. 3. That 
the business of such firm shall be exclusively 
managed by the general partners, that the 
special partners shall have no power to bind 
the firm by con ract or otherwise. 4. That 
upon the formation of such a partnership, the 
persons composing it shall sign a certificate, 
setting forth, a, the firm name; 6, the nature 
of the business intended to be carried on; c, 
the names and residences of the partners, 
distinguishing general from special; d, the 
amount of capital contributed by each part- 
ner to the capital stock ; e, the period at which 
such partnership is to commence and termi- 
nate. 5. Such certificate shall be acknowl- 
edged, and 6, recorded, very much as deeds 
are acknowledged and recorded. 7. With 
such certificate shall be filed for record an 
affidavit of a general partner, that the sum 
contributed by the special partner has actu- 
ally been paid in, in cash. 8. A failure to 
file such certificate or affidavit, 9, or a false- 
hood contained in either, will make all the 
partners interested liable as general partners. 
10. Notice of the formation of such partner- 
mont, k. L. 1880, secs, 3689-3699; Virginia, Code 
1878, p. 989; West Virginia, 2 R. 8. 1879, p. 848; Wis- 


consin, Rey. Stat. 1878, secs. 1708-1724. 
4The States of Colorado, Illinois, lowa and Ore- 





gon make no exceptions in the character of the busi-+ 
* ness in which a limited partuership may engage, 
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ship shall be published for a specified period ; 
11, proof of which shall be made by affidavit 
of printer. 12. Upon each renewal beyond 
the period specified in the original certificate, 
-& new certificate must be filed and recorded, 
and a new publication made. 13. Any alter- 
ation of the matter contained in the certificate 
will affect a dissolution of the partnership 
and render it general. 14. The firm name 
must be composed entirely of the names of 
general partners, without the addition of the 
words ‘‘and company,’’ or any equivalent. 
The insertion of the name of a special part- 
ner will render him liable as a general part- 
ner. 15. Suits are to be brought in the name 
of and against the general partners, as if there 
were no special partners. 16. No sum can 
e withdrawn from the firm by the special 
partner, except interest and profits, when 
these can not be paid without the impairment 
of the capital, nor upon the insolvency of the 
concern, will he be allowed to claim the 
amount contributed as a creditor. 17. If the 
capital is so impaired, the special partner is 
required to make it good.® 18. The special 
partner may examine into the business, and 
advise as to its conduct, but he is excluded 
from active management ;® 19, but he may 
demand au accounting as other partners.’ 20. 
In a case of insolvency, special partners can 
not claim as creditors, until other creditors 
are satisfied. 21. Every sale or transfer of 
the property of such partnership, and every 
preference to a creditor, made when the con- 
cern is insolvent or in the contemplation of 
insolvency, is void. 

Of course, the respective State statutes up- 
on this subject are not exactly parallel with 
each other, nor in all cases with the above 
abstract of their provisions, but, nevertheless, 
it is believed that a fairly correct representa- 
tion of the general results has been here given. 

3. Necessity for a Strict Compliance with 
the Requirements of the Statute.—It is mani- 
fest, even upon a casual examination of these 
provisions that, collectively, they constitute 
an innovation upon the common law of part- 


5 Robinson v. McIntosh, 3 E, D. Sm, 221. 

6 If the special partner chooses to assume the conse- 
quences of a disregard of this prohibition, which is a 
complete liability as general partner, his power ta 
bind the firm is the same, it would seem, as that of a 
general partner. Hogg v. Ellis, 8 How. Pr. 473. 


7 And this, it would seem, as well after as before a L 


dissolution. Hogg v. Ellis, 8 How. Pr. 473. 





nership, by which the liability of a member 
of afirm for its undertakings might be re- 
stricted to the amount of capital contributed 
by him to the conduct of the business, upon 
the compliance on his part and that of his as- 
sociates, with certain formalities in the nature 
of conditions. A failure in this respect is 
visited with the appropriate penalty of an un- 
restricted liability as a general partner. To 
the enumeration of these conditions, most of 
the sections of the statute are devoted; and 
it will be found that most, if not all, the de- 
cisions, which have arisen under it, are ad- 
dressed to a determination of the question 
whether or not these conditions have been ad- 
equately fulfilled. It has been repeatedly 
held that inasmuch as these formalities are 
intended for the protection of the public, the 
requirements of the statute on this subject 
must be strictly complied with. Any failure 
in this respect will render the special partner 
liable generally for all the firm’s underta- 
kings. It was so held in a Massachusetts 
case,” in which it appeared that while the cer- 
tificate stated that the special partner had 
‘contributed to the common stock an actual 
cash payment, as capital, of the sum of 
$5,000,”’ he had in fact contributed in cash 
only the sum of $2,000, and $1,000 in an 
unindorsed note, payable to a third person, 
to which he had only an equitable title, and 
the remainder in his own notes payable to the 
general partner, by whom they were after- 
wards delivered to firm creditors, and’ by 
them were received as cash in part payment 
of their elaims. The court held that this 
was not a sufficient compliance with the stat- 
ute, and that the statement of the certificate 
was substantially false, and that the special 
partner was liable as a general partner. Says 
Bicetow, C. J.: ‘‘A note is an agreement to 
pay money. It can not be treated as cash. 
It is quite immaterial that it does not appear 
that credit was given to the firm by the plaint- 
iffs, or by other creditors, in consequence of 
the supposed payment by the alleged special 
partner of his proportion of the capital, and 
that it is not shown that loss or injury has 
been sustained by any one in consequence of 


8 Holliday v. Union Bag Co., 3 Col. 342; Durant v. 
Abendroth, 9 Jones & Sp. 538; s. c., 69 N. Y. 148; 
Richardson v. Hogg, 38 Pa. St. 153; Andrews v. 
Schott, 10 Pa. St. 47. 

9 Pierce v. Bryant, 5 Allen, 91. See, too, Buckley v 
Bramhall, 24 How. Pr. 455. 
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the failure to comply with the requisitions of 
the law. Such evidence, from the very na- 
ture of the case,it would be very difficult to ob- 
tain. It was not intended by the provisions of 
the law that any such burden of proof should 
be thrown upon creditors. In the place of 
an inquiry into any such doubtful and specu- 
lative questions, the statute substitutes the 
plain, unequivoeal and explicit provision, that 
if a false statement is made in the certificate, 
all the persons interested in the co-partnership 
shall be liable as general partners. For the 
same reason it is unnecessary to show any 
mala fides in making the certificate. Parties 
are bound to know the truth, and they can 
not be permitted to say that they acted in 
good faith, in certifying to that which was in 
fact false.’’ 1° 

The court further says: ‘‘It is a mistake 
to suppose that in adopting from the civil law 
the principle of a special or limited co-part- 
nership, the legislature intended also to in- 
graft on the stock of the common law all the 
rules of construction which are applied to 
such a contract in those countries where it 
forms a part of the regular system of public 
laws. To have done so would have been to 
make a great inroad on the well settled doc- 
trines of the common law applicable to part- 
nership, especially on that fundamental rule 
that he who enters into a contract by which 
he is to contribute capital and share in the 
profits of a firm, shall be liable in solido for 
its debts. The intent of the statute is to re- 
lax this rule only on certain conditions, 
and within fixed and prescribed limits. If 
these are not fulfilled, or are disregarded, 
then the statute applies rigorously the rule of 
the common law,‘by subjecting all the mem- 
bers of the firm indiscriminately to the liabil- 
ities of general partners.’’ 14 

4. Exclusion of the Special Partner from 
Business Munagement-—One of the principal 
requirements of the statute isthe exclusion 
of the special partner from all active partici- 
pation in the transactions of the concern. 
No sort of circumlocution will enable the 
special partner to avoid an actual and substan- 
tial compliance with this provision of the stat- 
ute and still retuin the advantage of a limited 
liability. Thus in a Pennsylvania case it was 


10 Pierce vy. Bryant, 5 Allen, 93. 
U Supra: 





stipulated in the articles of limited partner- 
ship that a son of the special partner should 
keep the books of the concern at a specified 
place, and have a general supervision over 
the partnership, at a specified salary, and 
that the general partner should sign no note 
or check for firm money without the son’s 
knowledge and approval. This excess of 
caution defeated its own purpose, for the 
court held in an action by one of the credit- 
ors against the special partner that the part- 
nership was not limited but general, and that 
the special partner was liable for the firm 
debts.1* Fora special partner to hold him- 
self out as a general partner and buy goods 
for his firm will render him liable as general 
partner, at any rate for all purchases made 
of such parties after the date of those repre- 
sentations.1* And for him during the con- 
tinuance of the co-partnership to buy out the 
entire firm property and continue tae busi- 
ness in his own name, is to interfere with the: 
firm business, and will render him liable as a 
general partner. This liability is not simply 
for liabilities incurred subsequently, but re- 
lates back and renders him liable as a general 
partner ab initio. 

5. Certificate and Affidavit.—The purpose: 
of the certificate being to advise the public 
who may have occasion to deal with the firm 
of the facts contained in it, it follows that 
the truth of the statements therein made is 
an essential element without which there can 
be no limitation of the liability of the special 
partner.“ The affidavit accompanying such 
certificate, however, need not follow the words 
of the statute. A statement that the special 
partner ‘thas actually paid in’’ the capital 
contributed, is equivalent to one that he has. 
paid it ‘‘in cash.’’ 26 Where the certificate 
itself declared ‘‘that all the general partners 
interested therein are A & B, both of Brook- 
lyn, in the State of New York, and that the 
special partner interested thereip is C of 
Jersey City, in the State of New Jersey,’’ it 
was held that this was a sufficient compliance. 
with the requisite of the statute that the cer- 
tificate should contain the respective places of 


12 Richardson v. Hogg, 38 Pa. St. 153. 

18 Barrows v. Downs, 9 R. I. 446. 

44 First Nat. Bk. v. Whitney, 4 Lans. 34, 

146 Durant y. Abendroth, 9 Jones & Sp. 58; 8. C., 6% 
N. Y. 148. 

16 Johnson vy. MeVonald, 2 Abb. Pr. 290, 
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the residence of the general and special part- 
ners. 17 

6. Contribution of Special Partner to Cap- 
ital.— Where the certificate states that the 
contribution of the special partner to the cap- 
ital of the concern has been paid in cash, 
nothing short of an actual cash payment will 


be regarded as a substantial agreement with. 


the statement made; not a payment in bonds, 
though of such a character as to be generally 
regarded as the equivalent of cash, and 
though there was afterwards actually realized 
upon them forthe benefit of the firm a sum 
greater than the amount of cash required ; 1® 
nor in notes, though afterwards paid to the 
firm; ?9 nor in a stock of goods; 2° nor ina 
check dated several days ahead of the time 
when the certificate was signed, though in 
fact paid on the day of its date, before the 
future day fixed by the certificate for the 
commencement of the partnership.?4 

If the special partner actually pays in the 
requisite amount of cash, with the intent that 
it shall abide the vicissitudes of the business, 
the validity of his position as special partner 
will not be affected by the fact that he pro- 
cured the money from the general partner by 
the sale to him of a stock of goods at a 
price 25 to 50 per cent. greater than their 
actual value; that this was done with a view 
to the formation of the special partnership, 
and to enable him to contribute the required 
cash to the capital, will not render him liable 
as a general partner.** Nor where the special 
partner has paid his contribution in cash, will 
the misappropriation of it by the generaljpart- 
ner, render him liable as a general partner.?° 

In the absence of aspecific provision in the 
statute to that effect, there is no requirement 
that the special partner’s contribution should 
be paid in cash. Butif it is paid in prop- 
erty, the fact should be so stated in the cer- 
tificate, and the cash value of the property 
given.*4 


17 Lachaise v. Marks, 4 E. D. Sm. 610, 

18 Haggerty v. Foster, 103 Mass. 17. 
Ingen v. Whitman, 62 N. Y. 513. 

19 Pierce v. Bryant, 5 Allen, 93. 

20 Haviland v. Chace, 39 Barb. 283; Richardson v. 
Hogg, 38 Pa. St. 153; Vandike v. Rosskam, 67 Pa. St. 
830. 


See also Van 


2 Durant v, Abendroth, 9 Jones & Sp. 53; s. C,, 69 
N. Y. 148. 

22 Lawrence v. Merrified, 10 Jones & Sp. 37. 

2% Seibert v. Bakewell, 87 Pa. St. 506. 

24 Holliday vy. Union Bag Uo., 3 Col. 342, 





PROMISE TO MAKE A WILL—ROBERTS 
v. HALL. 





The judgment of the Divisional Court of 
the Chancery Division, or rather of the learn- 
ed chancellor, who delivered the principal 
judgment, is interesting among other things 
from its reference toa surprising dictum of 
the English Court of Appeal in Alderson v. 
Maddison,} where Baggallay, L. J., deliver- 
ing the judgment of the court, says: ‘*It ap- 
pears to us that to give the same effect to a 
man’s promise and agreement to make a will 
as to a will made by him in pursuance of such 
promise or agreement, would be in direct con- 
travention of the provisions of the statute.’’ 
In Roberts v. Hall, in the court of first in- 
stance, Ferguson, J., referred in his judg- 
ment to this dictum, without expressing either 
approval or disapproval of it, as, indeed, it 
was unnecessary to do, inasmuch as, in his 
view of the case the only agreement which he 
considered proved was contrary to public 
policy and illegal, and the court, therefore, 
could not under any circumstance recognize 
it. In the Divisional Court, however, Boyd, 
C., in the judgment noted in our last num- 
ber, says: ‘‘The current of authorities ena- 
bling the court to give effect in a proper case 
to an agreement to dispose of by will, or to 
leave a man’s property at his death, is too 
well established to justify giving effect to the 
dictum to the contrary in Alderson v. Maddi- 
son.? 

In Roberts v. Hall, the parents of the 
plaintiff, in 1846, entered into a written 
agreement with one Hall and his wife, whose 
representatives the plaintiffs were, by which 
they agreed to give their daughter, the plaint- 
iff, then six years old, to. Hall and his wife, 
who were to adopt her as their own child, and 
to make her sole heir to their property. The 
evidence showed that the adoption took 
place, and the plaintiff thenceforward and 
always discharged all the duties devolving 
upon her in the new family to the entire sat- 
isfaction of the deceased ; that all that a child 
could do for a parent was fulfilled by the 
plaintiff down to the death of both Hall and 
his wife. Thus all that was engaged to be 
done on the part cf the plaintiff and her own 


1L. R.,7Q. B.D 181. 
2 Supra. 
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proper parents had been done. It also ap- 
peared that the adoption agreed upon between 
the parents of the plaintiffs and the Halls, 
was unquestionably calculated to advance the 
interests of the plaintiff. Under these cir- 
cumstances the Divisional Court held the 
agreement was not illegal as against public 
policy, and being executed, so far as the 
plaintiff was concerned, the court could de- 
cree the performance of the rest of in in 
specie, although it could not have decreed spe- 
cific performance while the agreement was ex- 
ecutory on both sides. They therefore de- 
clared the plaintiff entitled to a declaration 
that the property, real and personal, of which 
the Halls died possessed, was impressed with 
a trust in the plaintiff’s favor. 

In Alderson vy. Maddison, in the court of 
first instance,® the judgment of Stephens, J., 
amounts to a sort of treatise on the subject 
of representations and promises as to making 
a will. In that case the finding of the jury 
at the assizes had been that the defendant was 
induced to serve the father of the plaintiff, 
who claimed as heir-at-law, as his house- 
keeper without wages for many years, and to 
give up other prospects of establishment in 
life by a promise made by him to her to make 
a will leaving her a life estate in a certain 
faim if, and when it became his property. 
Stephens, J., held that a contract to leave the 
plaintiff the life estate was established, and 
that there had been sufficient part perform- 
anee on the part of the defendant to bar the 
Statute of Frauds,and gave judgment accord- 
ingly. The Court of Appeal* reversed this 
judgment on the ground ‘hat there had not 
been such a part performance as excluded the 
statute, but it did not, except as regards the 
dictum referred to in Roberts v. Hall express 
dissent from the general principles of law laid 
down by Stephens, J., in the court below in 
respect to representations and promiscs to 
make a will in a certain way. 

Stephens, J., says that the law on the sub- 
ject is clear and consistent when ‘‘all the de- 
cisions’’ are considered, and is to this effect. 
A mere representation which is not a term in 
2 contract, nor yet an estoppel, is not binding. 
He says, ‘‘There is a class of representations 
which have no legal effect. There are cases 
in which a person excites expectations which 


3 L. R., 5 Ex. D. 293 (1880). 
#L. R., 7Q. B. D. 174; s. c.. 30 L. J. (N. S.) 466. 





he does not fulfil, as, for instance, where a 
person leads another to believe that he intends 
to make him his heir and then leaves his prop- 
erty away from him. Though such conduct 
may inflict greater loss on the sufferer than 
almost any breach of contract, and may in- 
volve greater moral guilt than many common 
frauds, it involves no legal consequences un- 
less the person making the representation not 
only excites an expectation that it will be ful- 
filled but legally binds himself to fulfil it; in 
which case he must, as it seems to me, con- 
tract to fulfilit.’”’ Thus, after reviewing such 
cases as Jorden v. Money,> Maunsell v. 
Hedges,® Caton v. Caton,? and Dashwood v. 
Jermyn,® in which representations, whether as 
to wills or other disposition of property, have 
been held not to be binding, he says: ‘All 
of these are cases in which the language used 
was considered to amount to nothing more 
than a declaration of what the parties influ- 
enced by it knew, or ought to have known, to 
be no more than a present revocable inten- 
tion. Such declarations, no doubt, in many 
cases raised natural expectations which in- 
duced the parties to whom they were made to 
take irrevocable steps; but in such case the 
decision turned on the question whether the 
declaration was intended to form part of a 
contract or only to announce a present revo- 
cable intention, or (which is the same thing) 
to make a promise for which there was no 
consideration.’’ On the other hand, after re- 
viewing such well known cases as Hammers- 
ley v. De Biel,’ Prole v. Soady,!° Loffus v. 
Maw,!! Coverdale v. Eastwood,!? he says that 
the result he draws from them is that when- 
ever representations have been held to be 
binding, the circumstances were such as to 
show that all the conditions of a valid con- 
tract had been fulfilled, and that in all the 
cases in which representations have been held 
not to be binding, one or more of these con- 
ditions were absent. 

In our own courts, the cases on the subject 
of representations as to intentions of giving, 
devising or bequeathing, are entirely in ac- 


55H. L. C., 185. 
64H.L.C., 1039. 

7L. R., 2H. L. 127. 
8L. R., 12 Ch. D., 776. 
912 Cl. & F. 45. 

10 2 Giff. 1. 

ll 3 Giff. 592. 

2. R. 15 Eq. 121. 
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cordance with the view of the law thus set out 
by Stephen, J., in Alderson v. Maddison. 
Thus in McKay v. McKay,1* where the plain- 
tiff rested his case on a verbal promise to 
give land to him, Mowat, V. C., says: “A 
mere intention, though expressed, as to a fu- 
ture disposition of a man’s property, creates 
no legal obligation upon him to carry out that 
intention ; and until the intended gift is made, 
he may change his mind respecting it. But 
it is contended that there was more than an 
intention; thet there was an agreement, and 
an agreement followed by possession.’’ 
Again, in Fitzgerald v. Fitzgerald,}* in which 
Spragge, C., discusses Hammersley v. De 
Biel, Jordan v. Money, Loffus v. Maw, and 
Maunsell v. Hedges, he says: ‘‘It can not, 
I think, be held to be the law of this court, 
that it will aid a party only in cases where the 
representation is in regard to existing facts ; 
though that seems to have been the opinion 
of the majority of the law lords in Jordan v. 
Money. ‘The case seems to have gone off up- 
on another point. * * * * Onthe other 
hand, there may be a mere representation of 
intention. If such a representation be acted 
upon, it is acted upon in the expectation only 
of the continued good will of the party ex- 
pressing such intention.’’ He then quotes 
with approval, as does Stephens, J., in Alder- 
son v. Maddison, the words of Lord Cran- 
worth in Maunsell v. Hedges, where he says: 
‘‘A representation may be so made as to con- 
stitute the ground of a contract. But is it so 
here? Where a person makes a representa- 
tion of what he says he has done, or of seme 
independent fact, and makes that representa- 
tion under circumstances which he must know 
will be laid before other persons who are to 
act on the faith of his representations being 
true, and who do act upon it, equity will bind 
him by such representation, treating it as a 
contract.’’ And, adds Spragge, C.: ‘This 
I take to be the law of this court. If a par- 
ty engages to do a thing upon the faith of 
which another to whom it is communicated 
acts, it is treated as a contract, and is in fact 
a contract binding upon the party making it.’’ 
And referring to the case before him, he says: 
‘‘The question, then, in this case, I take to 
be, whether there was on the part of M F, the 
father, an inducement held out to his son, T, 


13 15 Gr. 371 (1868). 
14 20 Gr. 410 (1873). 





amounting to an engagement, that if he would 
leave Brampton, where he was then residing, 
and remove with his family to the place where 
he, the father, was living, he would, by his 
will, leave to him the north halves of the lots.’’ 
So in Orr v. Orr, Blake, V. C., after refer- 
ring to Jordan v. Money, Maunsell v. White, 
Hammersley v. De Biel, Bold v. Hutchinson,?® 
and Kay v. Crook,” says: ‘*The deduction 
from these cases seems to be that where the 
representation is not of an existing fact, but 
of a mere intention, or where a promissor 
will not bind himself by a contract, but gives 
the other party to understand that he must 
rely solely on his honor for the fulfilment of 
his promise, the court will not enforce the 
performance of the representation or promise. 
A representation which amounts to a mere 
expression of intention must be distinguished 
from a representation which amounts to an 
engagement.’’ In accordance with this is al- 
so Black v. Black. 16 

In such cases, therefore, the question would 
appear to be, (1) whether there has been such 
an expression of intention as amounts to a 
contract; (2) whether, if so, and if the in- 
tention expressed relates to a future gift or 
devise of land, there has been such a part 
performance, or such a memorandum in wri- 
ting as takes the case out of the Statute of 
Frauds. What amounts to such a part per- 
formance as will take a case of this kind out 
of the Statute of Frauds, opens too wide a 
subject to be entered on here, but it may be 
observed that it is the main question which 
was dealt with by the Court of Appeal in Al- 
derson v. Maddison, when that case came be- 
fore it. As contended by counsel for the 
plaintiff in Roberts v. Hall, before the Divi- 
sional Court, there is nothing more contrary 
to the spirit of the Wills Act in an agreement 
to make a will, than there is contrary to the 
acts relating to conveyances in an agreement 
to make a deed.—Canadian Law Journal. 


145 21 Gr., at p. 445. 

16 35m. & G, 407. 

175 De G. M. & G. 558. 
182 Er. & A, 419. 
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REMOVAL OF CAUSES—FAILURE TO FILE 
TRANSCRIPT— CITIZENSHIP— JURISDIC- 
TION. 





NATIONAL STEAMSHIP CO. v. TUGMAN, 


United States Supreme Court, October Term, 1882. 


1. The individual members of a corporation, created 
by the laws of a foreign State, are, for purposes of 
suit by or against it in the courts in the Union, con- 
clusively presumed to be citizens or subjects of such 
foreign State. 


2. It is sufficient, in a suit in which the jurisdiction 
of acircuit court of the United States depends upon 
the character of the parties, if their citizenship is 
shown. affirmatively,by the record. Such citizenship 
need not necessarily be set out in the petition for the 
removal of the suit from the State court. 5 

8. Upon the filing of the petition and bond required 
by the statute—the suit being removable—the juris- 
diction of the State court absolutely ceases, and that 
of the circuit court immediately attaches, in advance 
of the filing in the latter of the transcript {rom the 
former. All orders thereafter made in the State court 
are coram nun judice, unless its jurisdiction 1s in some 
form actually restored. 


4. A failure to file the transcript within the time 
prescribed by the statute does not have the effect to 
restore the jurisdiction of the State court. 


5. Whether,in the absence of a complete transcrivt, 
or when one has not been filed in proper time, the 
circuit court will retain jurisdiction, or dismiss or re- 
mand the suit to the State court, is forthe former to 
determine. 

6. After the filing of a petition and bond forthe re- 
moval uf a suit, pending in one of the courts of New 
York, and after that court had ruled that the suit was 
not removable, and that the cause should there pro- 
ceed, the party seeking the removal consented to an 
order requiring the issues to be heard and determined 
by a referee, selected by the parties, and thencefor- 
ward contested the case as well before the referee as 
in the courts of the State upto final judgment: Held, 
that the jurisdiction of the State court was not there- 
by restored, and that the consent to the order of ref- 
erence was to be deemed as only an expression of 
preference for that one of the several modes of trial 
authorized by the laws of the State. Held, also, that 
the objections interposed by the removing party to the 
exercise of jurisdiction by the referee and the State 
court, subsequent to the filing of the petition and 
bond added nothing to the legal strength of its posi- 
tion on the question of removal. 


In error to the Supreme Court of the State of 
New York. 

Mr. Justice HARLAN delivered the opinion of 
the court: 

The underlying question in this case is whether, 
within the meaning of the Constitution and of 
the statutes determining the jurisdiction of the 
circuit courts of the United States, and regula- 
ting the removal of causes from State courts, a 
corporation created by the laws of a foreign State, 
may, for the purposes of suing and being sued in 
the courts of the Union, be treated as a *‘citizen”’ 
or “‘subject’’ of such foreign State? 





In Ohio, etc. R. Co. v. Wheeler, 1 Black, 296, 
the court, speaking by Chief Justice Taney, said, 
that in the previous case of Louisville, etc. R. 
Co. v. Letson, 2 How. 497, it had been decided, 
upon full consideration, ‘‘that where a corpora- 
tion is created by the laws of a State, the legal 
presumption is that its members are citizens of 
the State in which alone the corporate body has a 
legal existence; and that a suit by or against a 
corporation, or in its corporate name, must be 
presumed to be a suit by or against citizens of the 
State which created the corporate body; and that 
no averment or evidence to the contrary is admis- 
sible, for the purpose ef withdrawing the suit 
from the jurisdiction of a court of the United 
States.’’ Marshall vy. Baltimore, ete. R. Co., 16 
How. 314; Covington Drawbridge Co. v. Shep- 
herd, 20 How. 232; Ins. Co. v. Ritchie, 5 Wall. 
542; Paul v. Virginia, 8 Wall. 178; Railroad Co. 
v. Harris, 12 Wall. 82. 

To the rule thus established by numerous deci- 
sions the court adheres. Upon this branch of the 
case it is therefore only necessary to say that if 
the individual members of a corporation, created 
by the laws of one of the United States, are,for the 
purposes of suit by or against it in the courts of 
the Union, conclusively presumed to be citizens 
of the State by whose laws that corporation is 
created and exists, it would seem to follow, log- 
ically, that members of a corporation, created by 
the laws of a foreign State, should, for like pur- 
poses, be conclusively presumed to be citizens or 
subjects of such foreign State. Consequently, a 
corporation of a foreign State is, for purposes of 
jurisdiction in the courts of the United States, to 
be deemed, constructively, a citizen or subject of 
such State. 

But it is suggested that the petition for the re- 
moval of the action into the circuit court of the 
United States is radically defective in that it does 
not show that the National Steamship Company 
was a corporation of a foreign State at the com- 
mencement of the action; that the allegation 
upon that point refers only to the time when the 
removal was sought. If, in suits in which the 
jurisdiction of the courts of the United States de- 
pends upon the character of the parties—it is ma- 
terial, under the act of March 3, 1875, to show 
what the citizenship of the parties was at the 
commencement of the action, it is sufficient to 
say that the averment in the original complaint, 
that the company is a foreign corporation, sup- 
plemented by the agreement in the petition 
for removal, that it is a corporation created 
by, and existing under, the laws of the United 
Kingdom of Great Britain and Ireland, cov- 
ers the whole period from the commencemert 
of the action to the application for removal. 
It is not always necessary that the citizenship 
of the parties be set out in the petition for 
removal, ‘The requirements of the law are 
met if the citizenship of the parities to the con- 
troversy sought to be removed is shown affirm- 
atively by the record of the case. Railway Co. v 
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Ramsay, 22 Wall. 322; Robertson v. Cease, 97 U 
8. 648. 

The onty remaining question which need be 
considered is whether the jurisdiction of the State 
court was, in form, restored, after the company 
filed its petition and bond for removal. The de- 
fendant in error insists that it was. ‘The petition 
was accompanied by a bond which, it is conceded. 
conformed to the statute, and was ample as to 
security. Upon the filing, therefore, of the peti- 
tion and bond—the suit being removable under 
the statute—the jurisdiction of the State court 
absolutely ceased, and that of the circuit court of 
the United States immediately attached. The 
duty of the State court was to proceed no further 
in the cause. Every order thereafter made in 
that court was coram non judice, unless its juris- 
diction was actually restored. It could not be 
restored by the mere failure of the company to 
tile a transcript of the record in the cireuit court 
of the United States within the time prescribed 
by the statute. The jurisdiction of, the latter 
court attached, in advance of the filing of the 
transcript, from the moment it became the duty 
of the State court to accept the bond and proceed 
no further; and whether the circuit court of the 
United States should retain jurisdiction, or dis- 
miss or remand the action because of the failure 
to file the necessary transcript, was for it, not the 
State court, to determine. 

Nor was the jurisdiction of the State court re- 
stored when the company, subsequently, con- 
sented to the order requiring the issues to be 
heard and determined by a referee selected by the 
parties, or when it appeared and contested the 
case, as well before the referee, as in the State 
courts, up to final judgment. The right of the 
company to have a trial in the circuit court of the 
United States became fixed upon the filing of the 
petition and bond. But the inferior State court 
having ruled that the right of removal did not 
exist, and that it had jurisdiction to proceed, the 
company was not bound to desert the case, and 
leave the opposite party to take judgment by de- 
fault. It was at liberty, its right to removal be- 
ing ignored by the State court, to make defense in 
that tribunal in every mode recognized by the 
Jaws of the State, without forfeiting or impairing 
in the slightest degree its right to a trial in the 
court to which the action had been transferred, or 
without affecting, to any extent, the authority of 


- the latter court to proceed. The consent, by the 


company, to a trial by referee was nothing more 
than an expression of its preference—being com- 
pelled to make defense in the State court—for that 
one of the several modes of trial permitted by 
the laws of the State. It is true that when the 
cause was taken up by the referee, as well as 
when heard in the Supreme Court of the State 
and in the court of appeals, the company pro- 
tested that the circuit court of the United States 
alone had jurisdiction after the petition and bond 
for removal were filed. But no such protests were 
necessary, and they added nothing whatever to 





the legal strength of its position. When the 
State court adjudged that it had authority to pro- 
ceed, the company was entitled to regard the de- 
cision as final, so far as that tribunal was con- 
cerned, and was not bound, in order to maintain 
the right of removal, to protest, at subsequent 
Stages of the trial, against.its exercise of juris- 
diction. Indeed, such a course would scarcely 
have been respectful to the State cour~ after its 
ruling upon the point of jurisdiction had been 
made. 

What we have said upon this subject is fully 
sustained by our former decisions, agama 
Railroad Co. v. Koontz, ae U. 8S. 5; Railroad 
Co. v. ae 102 U. S. 136; Kern v. Huide- 
koper, 103 U. S. 485 [13 pti L. J. 168, 292]; 
and Ins. Co. v. ag 19 Wall. 214. 

The judgments herein of the Court of Appeals 
ot New York, and of the Supreme Court of New 
York are reversed, and the cause is remanded, 
with directions that the latter court accept the 
bond, tendered by plaintiff in error, for the re- 
meval of the cause to the Circuit Court of the 
United States for the Eastern District of that 
State, and to proceed no turther in the cause. 





CORPORATION—DISSOLUTION BY COURT 
OF EQUITY—RIGHTS OF STOCKHOLDER. 





STRONG v. McCOG@G. 


Supreme Court of Wisconsin, October 31, 1882. 


1. Independent of the statute, and at common law, 
a court of equity had no power to dissolve a corpora- 
tion, aud sell and divide its property, at the suit of an 
individual stockholder, in his own behalf and in his 
own name. 

2. There is no statute in this State authorizing one 
of several stockholders to maintain a bill in equity in 
his own name, or inthe name of the State, without 
leave being first granted therefor by this court, to 
dissolve a corporation, and convert its property into 
money, and then divide the same among a portion of 
the stockholders; and, in the absence of such a stat- 
ute, sucha suit cannot be maintained. 


Appeal from Circuit Court, Lafayette County. 

Moses M. Strong and S. U. Pinney, for respond- 
ent; Orton & Osborn, for appellant. 

This is an action by the plaintiff as one of the 
stockholders of the Oakland Mining Com- 


‘pany against that company and over twenty 


of its alleged stockholders, including appel- 
lant and James H. Earnest, for the purpose 
of determining the names of the stockhold- 
ers, the number of shares owned by each up- 
on the production of the certificates, and for 
judgment that the corporation had forfeited its 
corporate rights, privileges and franchises, and 
that the same be excluded from such corporate 
rights, privileges and tranchises, and that the cor- 
poration be dissolved ; that a receiver be appointed, 
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under whose direction the affairs of the corpora- 
tion should be wound up, and its property, sub- 
ject to the rights of lessees and their assigns, be 
sold and converted into money; that the proceeds, 
after the payment of costs, expenses and disburse- 
ments of the action and the receiver, be distribu- 
ted as provided in section 3245 Rev. Stat. The 
complaint, among other things, alleged that the 
capital stock of the corporation was fixed at 
$3,000,000, and divided into 30,000 shares of $100 
each, and that the plaintiff owned 12,480 shares, 
and the defendant, James H. Earnest, 4,340 
shares, and the remainder of the stock was held 
by the other defendants. The appellant, among 
several others, was served by publication as non- 
residents of the State, and persons whose resi- 
dence was unknown. On default being made, the 
cause was referred to Joseph H. Clary, December 
10, 1879, who on the same day made his report to 
the court in writing, among other things, that the 
only persons who preduced before him certificates 
of stock, or any other evidence that any of the 
capital stock was held and owned by such person, 
were the plaintiff and the defendant James H. 
Earnest,jand that the plaintiff owned and held 
12,480 shares, and James H. Earnest 4,340 shares. 
December 16, 1879, the court confirmed the re- 
port, and among other things, adjudged that the 
corporation, to-wit, the Oakland Mining Compa- 
ny, had, in pursuance of section 1763, Rev. Stat., 
surrendered the rights, privileges and franchises, 
grarted or acquired under any law, and that the 
same be dissolved; that said corporation had for- 
feited all its corporate rights, privileges and fran- 
chises, and the same was thereby excluded from 
such corporate rights, privileges and franchises, 
and dissolved, and that the plaintiff recover of the 
corporation $149.55 for costs and disbursements; 
that the affairs of the corporation be wound up by 
and under the direction of the receiver thereby 
appointed for that purpose; that all the property, 
real and personal, of said corporation, be sold and 
converted into money; that out of the moneys 
arising from such sale, the receiver was to deduct 
his fees and expenses, and then pay the plaintiff 
his costs and disbursements, and then pay to the 
county clerk such sum as may be required to re- 
deem the lands of the corporation from the sales 
thereof for taxes, and that after making such pay- 
ment, he divide the surplus moneys, if any, into 
16,820 equal parts, and thereupon pay over to the 
plaintiff, Meses M. Strong, 12,480 of such equal 
parts so divided, and to the defendant James H. 
Armstrong, 4,340 of such equal parts so divided, 
and to make his report of all his transactions as 
such receiver, and file it with the clerk of the 
court; that each and every one of the parties to 
the action who may be in possession of any of the 
lands so sold, should deliver such possession to 
the grantees named in the receiver’s deed thereof, 
subject to the paramount rights of said Strong and 
Earnest, as thereby adjudged; that said corpora- 
tion, and its suecessors and assigns, and the other 
defendants, and their heirs and assigns respect- 





ively, be forever barred and foreclosed of all right, 
title and interest in said lands, and of all equity of 
redemption therein. Thereupon the receiver ad- 
vertised and sold the personal property of the 
corporation to Moses M. Strong for $84.10, and 
the real estate to said Strong for $4,006.55, making 
in all $4,090.65; that out of said sum he retained 
$44.60 for his fees and expenses as receiver; paid to 
the plaintiff $143.06 for his costs and his disburse- 
ments, and $1,293.02 to the county clerk to re- 
deem the lands from taxes, and $86.97 to the 
town treasurer to pay the taxes, making $1,567.75, 
and leaving a balance in his hands of $2,523, 
which he divided between said Strong and Earn- 
est as follows: To Moses M. Strong, $1,872; and 
to James H. Earnest, $651; all of which was re- 
ported by said receiver to the court, and which 
report was by the court confirmed March 23, 1880. 
From the judgment so entered December 16, 1879, 
the defendant E. P. McCogg, brings this appeal 
to this court. 

CassopayY, J., delivered the opinion of the 
court: 

The question is not whether a court of equity 
has power to control and regulate the manage- 
ment of corporations, or protect or enforce the 
rights of stockholders, but whether a stockholder 
may, in his own name and without first obtaining 
leave of the court, maintain a billin equity to dis- 
solve and terminate a corporation, and convert its 
property into money and divide the same among 
a portion of its stockholders on the ground of non- 
user or misuser? It would seem that, independ- 
ent of the statute, the general equity powers of 
the court do not extend to such a question. In 
the absence of a statute conferring jurisdiction 
upon courts of chancery, the question whether or 
not a corporation has violated its charter or for- 
feited its franchise, is a question for the sole de- 
termination of a court of law. Society v. Morriss 
Canal Co., 1 N. J. Eq. 157; Atty. Gen. v. Stevens, 
Id. 369; President, Managers, ete. v. Trenton City 
Bridge Co.,13 N. J. Eq. 57; State v. Merchants” 
Ins. & T. Co., 8 Humph. 235; Hodges v. N. E. 
Screw Co., 3 R. 1.9; Bayless v. Onre, 1 Freeman 
(Miss.), 161; Commonwealth v. Union Ins. Co., & 
Mass. 232; Folger v. Columbian Ins. Co., 99 Mass. 
274. In State v. Merchants’ Ins. & T. Co., supra, 
the court says: ‘By the common law, the for- 
feiture of a charter can be enforced in a court of 
law only, and the proceeding to repeal it is by a 
scire facias, or an information in the nature of a 
writ of quo warranto. A scire facias is the proper 
remedy where there is a legal, existing body capa- 
ble of acting, but which had been guilty of an 
abuse of the power intrusted to it. A quo war- 
ranto, where there is a body corporate de facto, 
which, takes upon itself to act as a body corpo- 
rate, but from some defect in its constitution, it 
ean not legally exercise the power it affects to 
use. But u court of chancery, unless specially 
empowered by statute, can not decree a forfeit- 
ure, though it may hold trustees of a corporation 
accountable for an abuse of trust.”? Page 252. 
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In Commonwealth y. Union Ins. Co., supra, 
Parsons, C.J.,said: ‘But an information for the 
purpose of dissolving the corporation, or of seiz- 
ing its franchises, can not be prosecuted but by 
the authority of the Commonwealth, to be exer- 
cised by the legislature, or by the attorney or so- 
licitor general, acting under its direction, or ex 
officio in its behalf. For the Commonwealth may 
waive any condition, expressed or implied, on 
which the corporation was created, and we can 
not give judgment for the seizure, by the Com- 
monwealth, of the franchises of any corporation, 
unless the Commonwealth be a party in interest 
to the suit, and those assenting to the judgment.” 

In Folger v.Columbian Ins. Co.,supra, Mr. Jus- 
tice Gray took occasion to say: **But general ju- 
risdiction of writs against corporations no more 
implies a power to destroy a corporation at the 
suit of an individual, than jurisdiction of private 
suits against individuals authorizes the court to 
entertain a prosecution for crime, to pass sentence 
of death, and to issue a warrant for execution. 
The only modes of dissolving a corporation known 
to the common law, were, by the death of all its 
members; by aet of the legislature; by a surren- 
der of the charter, accepted by the government; 
or by forfeiture of the franchise, which could only 
take effect upon a judgment of a competent tri- 
bunal on a proceeding in behalf of the State; and 
neither a court of law nor a court of equity had 
jurisdiction to decree a forfeiture of the charter 
or dissolution of the corporation at the suit of an 
individual. Such, in effect, is conceded to be the 
rule at common law by several of the New York 
courts, notwithstanding, as said by the court in 
Bayles v. Orne, supra, in that State such ‘power 
is conferred by express statute.’’ Slee v. Bloom, 
5 Johns. Ch. 366; Verplank v. Mercantile Ins. Co., 
Edw. Ch. 84; Doyle v. Peerless P. Co., 44 Barb. 
239; Gilman v. Green Point Sugar Co., 61 Barb. 
9. Itis true, the decision by Chancellor Kent in 
Slee v. Bloom, supra, was reversed by the court of 
errors in 19 Johns. 456. That last decision seems 
to be based upon the theory, to use the language 
of Chief Justice Spencer, that ‘* incorporations 
under the statute differ from corporations to whom 
some exclusive or peculiar privileges are grant- 
ed.”’ He says: **There is nothing of an exclusive 
nature in the statute (authorizing the association 
of individuals for manufacturing purposes), but 
the benefits from associating and becoming incor- 
porated, for the purposes held out in the act, are 
offered to all who will conform to its requisitions. 
There are no franchises or privileges which are 
not common to the whole community.” Page 
473. This is the view takenin Venniman y. 
Briggs, 1 Hopk. 303-4; s. c., 8 Cow. 387. ‘The 
suit of Slee v. Bloom, 19 Johns. 456, was bya 
creditor to charge a stockholder, and went upon 
the theory that the corporation had been ipso fac- 
to dissolved. 

The court in Bradt v. Benedict, 17 N. Y. 99, 
said: ‘*Whether the court did not, by that deci- 
sion (19 Johns. 456), rather supply what might be 








deemed a defect in the statute than to announce 
the law as it was to be found on the books, it is 
not necessary to inquire. * * * * But, inthe 
language of Chancellor Kent, ‘it should not be 
carried beyond the precise facts upon which the 
case rested.’ In that opinion it is also conceded 
that as a general rule to constitute a dissolution 
of a corporation, by a surrender of its franchises 
or by misuser or non-user, the surrender must be 
accepted by the government or the default must 
be judicially ascertained and declared.” 

In Denike v. New York, ete., Co., 80 N. Y. 605, 
the non-user had not existed for a year, but the 
learned judge giving the opinion of the court, 
among other things, said: ‘**A corporation owes 
its life to the sovereign power, and under what 
circumstances it shall forfeit or be deprived of 
that life depends upon the same power. * * * 
All the stockholders uniting might undoubtedly 
(under 2 R. 8. 467) surrender the franchises of a 
corporation and work a dissolution. But can a 
portion of them do this in the absence of statutory 
authority? Thereis no statute in this State which 
authorizes a portion of the stockholders to main- 
tain an action to dissolve a manufacturing corpo- 
ration, and I know of no decision holding that 
they can.”’ See also The King v. Ogden, 10 Barn. 
& C. 230; The Wallamet, 5 Sawy. 44. 

From the authorities cited we feel warranted ia 
holding that independent of the statute and at 
common law, a court of equity had no power to 
dissolve a corporation and sell and divide its prop- 
erty at the suit of an individual stockholder, in 
his own behalf and in his own name. Has the 
statute authorized such suit to be maintained? 
Such authority is claimed under section 1763, R. 
S., which reads: ‘“‘Whenever any corporation 
shall have remained insolvent, or shall have neg- 
lected or refused to pay and discharge its notes or 
other evidences of debt, or shall have suspended 
its ordinary and lawful business for one whole 
year, it shall be deemed to have surrendered the 
rights, privileges, and franchises granted or ac- 
quired under any laws, and shall be adjudged to 
be dissolved.’? This section was taken from, and 
is substantially the same as sec. 20, ch. 148, R. 
S. 1858, and that in turn was taken from see. 8, 
ch. 114, R. S. 1849. The section was originally 
borrowed from the statutes of New York, where 
“proceedings by and against corporations, and 
public bodies having certain corporative powers, 
and by and against officers representing them,” 
were divided up into ‘proceedings by and against 
corporations in courts of law,’’ to be commenced 
by summons, scire facias, or other process allowed 
by law, and ‘‘proceedings against corporations in 
equity ;’’ and section 38 in question is found in 
the latter class. A similar division existed in the 
Revised Statutes of 1849, ch. 113, being ‘-ot pro- 
ceedings by and against corporations in courts of 
law,”’ and chapter 114 ‘of proceedings against 
corporations in chancery.”’ Sec. 1 of this chap- 
ter 114, R. S. 1849, like the corresponding sec- 
tion (31) in New York, gave courts equity power 











452 THE CENTRAL LAW JOURNAL. 








to restrain by injunction, etc., ‘“‘upon a bil] 
filed under the direction of the attorney-gen- 
eral.”’ And section 3 of this chapter 114, R. 
S. 1849; sec. 15, ch. 148, R. S. 1858; sec. 3277 
R. §S., like the corresponding section (33) in 
New York, gave courts of equity jurisdiction over 
directors, managers, trustees, and other officers of 
corporations. And sec. 5, ch. 114, R. S. 1849; sec. 
17, ch. 148, R. S. 1858; sec. 3239, R. S., like the 
corresponding section (35) in New York, provided 
that the jurisdiction conferred by the third sec- 
tion shall be received as in ordinary cases, on bill 
or petition, as the case may require, or as the 
court may direct, at the instance of the attorney- 
general prosecuting in behalf of the State, or at 
the instance of any creditor, director, trustee, or 
other officer, ete. And so section 6 of this chap- 
ter 114, R. S. 1849; sec. 18, ch. 48, R. S. 1858; sec. 
3216 R.S., like the corresponding section (36) in 
New York, provided that ‘‘whenever a judgment 
at law or a decree in chancery shall be obtained 
‘against any corporation incorporated under the 
laws of this State, and an execution issued there- 
on shall have been returned unsatisfied, in whole 
or in part, upon the petition of the person obtain- 
ing such judgment or decree, or his representa- 
tives, the circuit court within the proper county 
may sequestrate the stock, property, things in ac- 
tion, and effects of such corporation, and may ap- 
point a receiver of the same.’’ So section 9 of 
this chapter 114, R. S. 1849; sec. 21, ch. 148, R. 
$. 1858; sec. 3218 R. S., like the corresponding 
section (39) in New York, authorized any court 
having equity jurisdiction to restrain moneyed 
corporations and their officers from exercising any 
of the corporate rights, privileges. or franchises, 
etc. Sosection 10,ch. 114, R. S. 1849; sec. 22, 
ch. 148,R. 8. 1858; sec. 3219 R. S., like the corres- 
ponding section (40) in New York, provided that 
such injunction may be issued on the application 
of the attorney-general] in behalf of the Scate, or 
of any creditor or stockholder upen bill or peti- 
tion. 

In Ward v. Sea Ins. Co.,7 Paige, 298, Chancel- 
lor Walworth said that he saw no reason why sec, 
38 was introduced into the article relative to the 
preceedings against corporatiens in equity, unless 
it was intended to give the court of chancery ju- 
risdiction to declare the corporation dissolved for 
any of the causes specified in that section. And 
he also said that, if there was any doubt about 
the power of the court to proceed under that see- 
tion, there could be no doubt as to its proceed- 
ing under sec. 39, as the defendant was a money- 
ed corporation. Mickles v. Rochester Bank, 11 
Paige, 118, was also against a moneyed corpora- 
tion. No case has been cited where such suit has 
been maintained against any other than a mon- 
eyed corporation. Mr. Justice Earle, as late as 
1880, in the quotation above given, states that no 
decision had then been made holding that such 
suit could be maintained *to dissolve a manu- 
tacturing corporation.’’ It would appear, how- 
ever, that two such suits were decided that same 





year, although they may nave been under some- 
what modified statutes. Medbury v. R.F. S. Co., 
10 Hun, 498, and Kittridge v. Kellogg Bridge Co., 
8 Abb. N.C. 168. The argument is that this sec. 
38 of the New York statutes was adopted in Wis- 
eonsin with the construction which had been put 
upon it in that State. 

The extent to which that construction had then 
gone, as we have seen, was that such suit could be 
maintained by a stockholder to wind up the af- 
fairs of a moneyed corporation. it may be in- 
sisted that the reason for maintaining the action 
would apply with equal force to other corpora- 
tions. The question is not whether there was in 
the legislative mind any reason for any distinction 
between moneyed and other corporations, but did 
the statute make any distinction. The reference 
already made to secs. 39 and 40 show most clear- 
ly that the statute did make special provision for 
creditors or stockholders maintaining an injunc- 
tion against moneyed corporations. If equity 
had jurisdiction to maiutain a suit in behalf of a 
single stockholder against all corporations, then 
the special provisions as to moneyed corporations 
would seem to have been meaningless. But in 
our opiniou sec. 38 did not of itself undertake to 
confer any new jurisdiction on courts of equity, 
nor designate in whose name suits should be 
brought, nor in any way regulate proceedings in 
such courts, but merely to define when corpora- 
tions should **be deemed to have surrendered”’ 
“their rights, privileges and franchises.”” The 
jurisdiction of courts of equity to determine that 
question was not derived from that section, but 
from the other sections above referred to, with 
which it was connected, all under the general 
caption “Of Proceedings against Corporations in 
Equity.”’ The section having been readopted in 
this State in 1849, with its connections and all, 
under the general caption *“ Of Proceedings 
against Corporations in Chancery,” constituting 
chapter 114, Rev. St. 1849, there is much force 
in the argument that under the construction which 
it had received in New York prior to its adoption 
here, and while the statute remained, a stockhold- 
er could maintain a bill in equity in his own name 
to dissolve the corporation: at least, in so far as 
moneyed corporations were concerned. Assum- 
ing that such construction should have been given 
to chapter 114, R. 8. 1849, it is urged with much 
plausibility that the same construction should con- 
tinue, notwithstanding the section defining when 
corporations shal! be deemed to have surrendered 
their rights, privileges and franchises, has, by the 
revision, been taken out of its connection with 
the other sections referred to, and is no longer 
under the caption “Of Proceedings against Cor- 
porations in Chancery.’ But being, as intimated, 
cle-rly of opinion that the section (1763 R. 58.) 
never intended to give or confer any new jurisdic- 
tion on courts, nor designate in whose name suits 
should be brought, nor in any way regulate pro- 
ceedings in court, we must find the authority for 
maintuining this suit by the plaintiff asa stock- 





—_— 


holde 
the si 
of th 
Havi 
statu 
no p 
divid 
stock 


- Git or 


prese 
a sui 
3239 
upen 
trust 
3237 | 
cutec 
State 
by ar 
a gen 
case | 
is vel 
that 1 
sons 
the a 
of th 
ling 
that : 
gene 
the § 
prem 
of v% 
of an 
pecti 
that | 
shall 
the s: 
on nu¢ 
defer 
Case | 
the c 
of to 
It is 
spon 
ation 
R. 5. 
tions 
vr an 
tions. 
deem 
ter be 
by th 
office 
It i 
taine 
that * 
are n 
But v 
given 
sugges 
derta 
what 
does 
that t 
ent 0: 


ne- 
30s, 
10.5 
sec. 
Jis- 
put 


1en 
| be 
af- 
in- 
ion 
ra- 
in 
ion 
did 
nce 


as 
ai- 








THE CENTRAL LAW JOURNAL. 453 








holder either in the statute at the time of bringirg 
the suit, or by virtue of the general equity power 
of the courts as they existed at common law. 
Having already held that, independent of the 
statute and at common law, a court of equity had 
no power to dissolve a corporation, and sell and 
divide its property, at the suit of an individual 
stockholder, in his own behalf and his own name, 


-it only remains to be ascertained whether the 


present revision of the statute does authorize such 
a suit to be maintained bya stockholder. Section 
3239 R. S., provides that the jurisdiction conferred 
upen cireuit courts over directors, managers, 
trustees, and other officers of corporations by sec. 
3237 R.S., shall be exercised in an action prose- 
cuted by the attorney-general in the name of the 
State, or by any creditor of such corporation, or 
by any director, trustee, or officer thereof having 
a general superintendence of its concerns, as the 
case may require, or as the court may direct. It 
is very clear that this is not such an action, and 
that the plaintiff does not sue as one of the per- 
sons there named. Section 3240 R. 8., authorizes 
the attorney-general to bring actions in the name 
of the State for the purpose of vacating or annul- 
ling corporations. Section 3241 R. S., provides 
that an action may be brought by the attorney- 
general, or by any private party in the name of 
the State, on leave granted therefor by-the Su- 
preme Court upon cause shown, for the purpose 
of vacating the charter or annulling the existence 
of any corporation in the cases therein designated. 
Section 3242 R. 8., provides, among other things, 
that in case the attorney- general, on application, 
shall refuse to bring such action, leave to bring 
the same by a private party shall be granted only 
on notice to the attorney- general and the proposed 
defendant. Section 3243 R.S., provides that in 
case of such application by the attorney general 
the court may in its discretion direct notice there- 
of to be given to the officers of the corporation. 
It is claimed by the learned counsel for the re- 
spondent that the case is excepted from the oper- 
ation of these several sections by section 3250 
R. 8., which provides that ‘no special direc- 
tions in these statutes, to the attorney-general 
vr any other public officer, concerning corpora- 
tions, not contained in this chapter, shallgj be 
deemed exclusive, nor shall anything in this chap- 
ter be deemed to repeal any other remedies given 
by these statutes to or against corporations, their 
officers, stockholders, or creditors.”’ 

It is true that seetion 1763 R.S., is not con- 
tained in this chapter, but another, Itis also true 
that ‘‘any other remedies given by these statutes” 
are not to be deemed repealed by this chapter. 
But we are nowhere referred <o any other remedy 
given by these statutes, for, as we have already 
suggested, section 1763, Rev. Stat., doves not un- 
dertake to give a remedy, but merely to define 
what shall be a surrender or forfeiture. Counsel 
does not really contend that It does, but insists 
that the court has the inherent power, independ- 
ent of the statutes, to apply the equitable reme- 








dies known to the common law. But we have 
already determined, upon the authority of many 
adjudged casés, that no such remedy existed at 
common law. If weare right in that, then it must 
follow that the only remedy is such as is given by 
statute, and manifestly the plaintiff has not pur- 
sued any of those remedies. The action is not 
brought by the attorney general, nor in the name 
of the State, nor by any private party on leave 
granted by the court. The question is important, 
and involves proceedings which may be resorted 
to for the purpose of taking away the corporate 
existence of a vast number of corporations. The 
unauthorized jurisdiction in such a case might be 
productive of great mischief. Were it admitted, 
as claimed by counsel, that the remedies given by 
statute are not exclusive, but merely cumula- 
tive, still the fact would remain that, according to 
the authorities cited, the plaintiff has chosen a 
remedy not given to courts of equity by the com- 
mon law. Besides, it is to be remembered that 
the power of creating corporations by charter, 
which in England was an important preroga- 
tive of the Crown, and latterly practically ex- 
ercised by parliament, in this country emanates 
from the legislative department of the govern- 
ment. {n this State the right of alteration and 
repeal of every charter is expressly reserved to the 
legislature. Emanating from such a source, un- 
der such a reservation, it would seem upon prin- 
ciple that they should not be repealed or annulled 
by the court except upon the conditions named 
and in the manher prescribed by the law-making 
power. Section 1763, Rev. Stat., and other sec- 
tions, have designated the conditions, and the 
other sections named have prescribed the differ- 
ent modes of procedure. Have courts the inhe- 
rent power to dispense with the one any more 
than they have tke other? If courts have the re- 
served equity power to repeal or annul charters, 
or dissolve corporations, in ways other than those 
prescribed by the statute, then why may they not 
do the same for crimes not mentioned in the stat- 
ute? If there is reserved in courts of equity plen- 
ary power to proceed in methods not prescribed 
by the legislature, notwithstanding the statutes, 
then it is difticult to comprehend the purpose of 
providing methods which no one was obliged to 
follow. If it be claimed that the purpose of the 
statute was to prescribe new methods, then it may 
weil be answered that those prescribed were in 
harmony with, or substitutes for, those which pre- 
viously existed, while the one still claimed, but 
not prescribed, does not seem to have the sanc- 
tion of courts of equity prior to the statutes. Cer- 
tainly the prescribing of certain methods can not 
be regarded as authorizing other methods not 
prescribed. *We therefore conclude that there is 
no statute in this S ate authorizing one of sev- 
eral stockholders to maintain « bill in equity in 
his own name, or in the name of the Siate, with- 
out leave being first granted therefor by this court, 
to dissolve a corporation and convert its property 
into money, and then divide the same among a 
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portion of the stockholders, and in the absence of 
such a statute, such a suit can not be maintained. 

The judgment of the circuit court is reversed, 
and the cause is remanded, with directions to dis- 
miss the complaint. 





CHARITABLE TRUSTS— STATUTE OF USES 
—SUCCESSION. 


RECKWITH v. ST. PHILLIP’S CHURCH. 





Supreme; Court of Georgia, October 31, 1882. 


1. A deed to one fin trust to promote the cause of 
morals and religion in the land creates a charitable 
trust. So of all similar trusts for re'igions purposes. 


2. Charitable trusts"[are not within tbe statute of 
uses. 27 Henry VII1.; Code, sec. 2818, 2814, 2315. 
So that when a charitable trust is created for the ben- 
efit of an unincorporated religious society, the title to 
the trust property will not vest in a subsequent corpo- 
ration, claimed to include the beneficiaries. The 
original trustee or his proper successor as such would 
still hold the Jegal title. 


8. The essential notion of a charity is that the prop- 
erty shall be kept away from temporary beneficiaries; 
and to preserve it for them for all time to come as they 
arise one after another. 


4. By the statute fof uses the trust is destroyed, so 
that if under that}statute the creation of a corporation 
could divest the title of the trustee and vest it in such 
corporation the trust would cease and an absolute es- 
tate be enjoyed by the corporation. 


5. Where, by deed, property was conveyed to Ste- 
phen Elliott, Jr., Bishop of the Protestant Episcopal 
Church in the diocese of Georgia, in trust for said 
ehurch, the trust attached to the office and not to the 
person; and passed to the successor of said Elliott in 
the office of bishop, for the use of said church. And 
such was the evident intention of the donor. 


Refusal of injunction from Fulton. 

Harrison &,Peeples, S. Hall and Frank H. Miller, 
for plaintiff in error; Z. N. Brayles, McCay and 
Abbott, for defendants. 

SPEER, J., delivered the opinion of the court. 

On the 13thfof April, 1847, Samuel] Mitchell for 


and in consideration of his desire to promote the . 


cause of morals and religion in the land, and one 
dollar paid, sold and conveyed a certain lot in the 
town of Atlanta, known as fraction block No. 1, 
containing three-fuurths of an acre, to Stephen 
Elliott, Jr., of the P. E. chureh in the diocese of 
Georgia, to have and to hold the same as bishop 
aforesaid, for the use of said church in said dio- 
cese, in fee simple. 

By deed, dated 10th June, 1817. L. P. Grant 
conveyed to Stephen Elliott, Jr., lots 33 and 34. 
Stephen Elliott, Jr., executed a disclaimer of the 
title of these last two lots, except as bishop of 
diocese of Georgia, in trust for use and benefit of 
the parish of St. Phillips in Atlanta, debarring his 
heirs, declaring the same to be rightfully vested 
in his successor or successors in offive as bishop 





of the diocese of Georgia. This deed of dis- 
claimer is not dated, but recorded November 8, 
1866, in Fulton County. 

A parish was organized in 1847, known by the 
name of St. Phillip’s Church, the articles of asso- 
ciation acknowledging and acceding to the doc- 
trine, discipline, worship and the constitutions 
and canons of the Protestant Episcopal Church in 
the United States, and constitution and canons of 
the same church in the diocese of Georgia. 

The diocese of Georgia was incorporated in 
May, 1877,.by Chatham Superior Court, under the 
style of the ‘Protestant Episcopal Church of the 
Diocese of Georgia.’? Under the act of 1876, and 
in said charter, the bishop and standing commit- 
tee and their associates, members of said church, 
were, with other powers, granted the right to hold 
real and personal property necessary for its or- 
ganization, ‘including all property and right of 
property heretofore held by said church under its 
unincorporated organization.”’ 

On the 6th of October, 1881, a petition averring 
that a church had been established, was presented 
to Fulton Superior Court, and an order passed in- 
corporating the rector, wardens and vestrymen of 
St. Phillips Parish, Atlanta, for twenty years, 
giving them authority, with other corporate 
rights, ‘to take possession of, hold and alienate 
any property, real or personal, that may be held 
in trust for said parish.’’ On December 5, 1881 
the rector, wardens and vestry resolved to mort- 
gage the entire property for $15,000, and the 
bishop, as trustee, was requested to give his con- 
sent to the mortgage. This the bishop, on De- 
cember 12, 1881, declined to do. 

On Easter Monday. April 11, 1882, at a parish 
meeting for an election of the wardens and ves- 
trymen of St. Phillips Church, ‘it was resolved to 
mortgage, for $10,000, all the property which be- 
longs to the parish of St. Phillips.’’ The com- 
plainant, as trustee under both deeds, on May 9th, 
1882, filed this bill to prevent the realty passing 
under either deed from being so encumbered, as a 
cloud upon his title and endangering the trust es- 
tate. 

The court below ruled that frem the incorpora- 
tion of the parish the title to the lot held in trust 
for the parish passed to the corporation, and that 
the bishop of the diocese, as trustee, had no such 
interest in the lot conveyed by Mitchell as author- 
ized him to maintain the bill—retainirg the in- 
junction pending the writ of error only as to the 
lot conveyed by Mitchell. 

The assignment of error on this judgment of 
the chancellor below are: Ist. In refusing the 
motion of complainant to strike the answer be- 
cause not properly verified. 2nd. In holding and 
deciding that the incorporation of the rector, 
wardens and vestrymen of St. Philip’s parish was 
and is an incorporation of the parish of St. Philip’s. 
3d. In holding and deciding that the incorpora- 
tion of a parish would divest a trustee of title 
previously held by such trustee for the benefit and 
use of said parish. 4th. In holding and deciding 
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that the incorporation of the rector, wardens and 


vestrymen of St. Philip’s parish divested the com- 
plainant of all title and interest in and to the lots 
described in exhibits B and C to complainant’s 
bill, and that the said corporations upon their 
creation became invested with a perfect title to 
said lot. 5. In holding and deviding that com- 
plainant does not, as trustee or otherwise, hold 
the title to the lot described in exhibit A to com- 
plainant’s bill,and that complainant did not,in ref- 
erence to this lot, succeed as trustee his predeces- 
sor in the office of bishop of the Protestant Epis- 
copal Church in the diocese of Georgia, and that 
complainant has no such interest in said lot as 
could enable him to maintain said bill. 6th. In 
refusing to grant the injunction prayed for. 
There is no issue as to the facts between these 
parties, and hence no review here as to abuse of 
discretion in the judgment of the chancellor be- 
low on the facts in refusing the injunction. But 
the questions presented are questions of law upon 
the facts admitted. 

We deem it unnecessary to pass upon the three 
first grounds of error assigned in the record, as in 
our judgment a ruling on the other grounds em- 
brace the main and controlling questions of law 
involved. 

There are two deeds in this record conveying 
these lots. One by Samuel Mitchell conveying 
one of said lots to Stephen Elliott, Jr., bishop of 
the diocese of Georgia, for the use of the Pro- 
testant Episcopal Church,and the other by Stephen 
Elliott, Jr., conveying the other lots te the bishop 
of the diocese of Georgia, in trust for the use and 
benefit of the parish of St. Philips, in the City of 
Atlanta. These deeds originally vested the title 
of the lots in the grantees for the uses and bene- 
fits as stated. 

The complainant below claims, as the successor 
of Bishop Elliott in the office of bishop, that he 
holds the title for the uses therein declared. The 
defendants in error claim that by the subsequent 
incorporation of the diocese and the parish of St. 
Philips the trusts became executed and the legal 
title held by the bishop united or merged into the 
use, and hence both legal and equitable title by 
operation of the statute of uses, known as the 
statute of 27, Henry VIII., passed to the trustees 
of said several corporations, to-wit: The diocese 
of Georgia, and the parish of St. Philips. 

It certainly was the clear intent and purpose of 
the donor and grantor, in the creation of these 
trusts, to provide for and promote religious in- 
struction and worship—the one in the diocese of 
Georgia and the other in the parish at St. Philips. 
When trusts are created for such a purpose, they 
are known and defined in law as ‘charitable 
trusts.’’ The code defines a trust making provision 
for “religious instruction, or worship,”’ a *‘char- 
ity’’ cognizable by a court of equity. Code, 3151. 

Perry, in his work on trusts, says: ‘*Charitable 
trusts include all gifts for religious or educational 
purposes, in their ever varying diversity.”’ 2 
Perry, sec. 687; 4 Ga. 404; 46 Ga. 88. 
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The rules of charitable trusts in their establish- 
ment and administration, are very different from 
those that are applicable to private trusts, in giv- 
ing effect to the intention of the donor, and in 
establishing the charity. In a private trust, if the 
cestuis que trust are so uncértain, or are so incapa- 
ble of taking, that they can not be identified, or 
can not, by legal or equitable proceedings, claim 
the benefit conferred on them, the gift will fail 
and revert to the donor and his heirs. But if a 
gift is made for a *‘public charitable purpose,”’ it 
is immaterial that the trustee is uncertain or in- 
capable of taking, or that the objects of the char- 
ity are uncertain or indefinite. Still it will be sus- 
tained. A public charity begins where uncer- 
tainty in the recipient begins. Courts look with 
favor upon such trusts and take special care to 
enforce them—to guard them from assault and 
protect them from abuse. 

“Charity in thought, speech and deed chal- 
lenges the admiration and affection of mankind.”’ 

“Christianity teaches it asits crowning grace 
and glory, and the inspired apostle exhausts his 
eloquence by setting forth its beauty and the noth- 
ingness of all things without it.” 

The support and propogation of religion is 
clearly a charitabie use, and this includes gifts 
for the erection, maintenance and repair of church 
edifices, of worship, the support of the ministry, 
etc. 2 Pom. Eq., 587-8; Law of Trust (Tiffany 
and Bullard), 232, 236, 39, 40. 

Where the general intention is ‘charity’ the 
court will not permit mere matters of form to de- 
featit. 30 Pa. 437; 12 La. 301. 

In charitable trusts the cestuis que trust or benefic- 
iaries are not, and need not be capable of taking 
the legal title; and when property is given for 
the poor of a parish, or for the education of youth 
—for pious uses or any charitable purpose, the 
beneticiaries are generally unknown, uncertain and 
incapable of taking or dealing with the legal title; 
but such trusts are valid in equity, and courts of 
equity will administer them and protect the right 
of the beneficiary. 1 Perry on Trust, 66. An al- 
ienation of the legal title by the holder or trustee 
will be considered per se as a brékch of his trust. 
It is his duty to preserve the trust property—act 
favorably to the trust interest, and if he sell the 
trust property, he must be prepared to show the 
transaction was beneficial to the charity, and in 
the absence of such proof, the sale will be treated 
as a breach of trust and be set aside. Law of 
Trusts (L and B) 274, and authorities there cited. 

Are these charitable trusts subject to the statute 
of uses as declared in 27 Henry VIII? Or in other 
words, do such trusts ever become executed so as 
to merge the legal into the equitable estate under 
that statute? The intent of the statute of 27 Hen- 
ry VIII was undoubtedly Jo do away wholly with 
the separation between the legal and beneficial 
ownership of lands, and to abolish uses and trusts 
altogether; but such a construction has not been 
fully carried out by the courts for various rea- 
sons. 
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Mr. Dwight, in his argument in the ‘Rose will 
case,” says, speaking of charitable trusts or uses: 
“The very nature of the case precludes the idea 
that a statute could have been enacted with the 
intent te vest the title in the poor, or in children 
who were the beneficiaries of the charity. The 
essential nature of a charity is that the property 
shall be kept away from the temporary beneficia- 
ries and to preserve it for them for all time to 
come, as they arrive one after another. @har- 
itable uses are neither within the scope nor the 
words of the statute. The only design of the stat- 
ute was to convert equitable into legal estates by 
annexing the Jegal title to the equitable right of 
possession; but the persons for whose benefit a 
charity is created have no estate or interest in the 
lands upon which the statute could possibly op- 
erate. They are mere beneficiaries, having the 
right, and nothing more than tke right, to compel 
the performance of the trust according to its terms 
and the intention of the donor. A valid charita- 
ble use must always remain, and can only be en- 
forced as a trust unaffected by the provisions of 
the statute. Since considering it simply as a use, 
there is not and never can be any person in whom 
it can be executed. As the rents and profits are 
to be applied to the benefit of a succession of per- 
sons in perpetuity, there is not, and can never be 
a cestui que trust to whom the legal estate, if that 
of the trustee is divested, can be given without 
destroying the charity and defeating for ever the 
intention of the founder.”” The very nature of 
this trust makes it a continuing executory trust. 
There is always something for the trustee to do, 
not only in protecting the title, but in ascertain- 
ing the objects of the trust, improving the prop- 
erty and determining the beneficiaries. who are 
uncertain and fluctuating. 4 Wheat. 646. It is 
conceded that there can be no merger of the legal 
and equitable estate so long as the trust is execu- 
tory. Does the trust become executed by the cre- 
ation of these corporations? : 

It can not be denied that under the statute of 
uses, when a trust becomes executed it is a de- 
struction of the trust estate, because an actual es- 
tate is thereby, created in the beneficiary as 
effectually as if done by conveyance and livery of 
seisin at common law. 2 Washburn, 415. Under 
this trust the trustee is charged with the duty of 
promoting the cause of religion and morals, and 
as it is continuing and perpetual, we can not see 
how it can be executed, and thus terminated, 
without doing violence to the intention of the do- 
nor. It is impracticable for this trust to be exe- 
cuted in the beneficiaries, for they are ever 
changing, by removals, accessions, deaths and 
births. Is it executed in these corpurations as 
claimed by defendants in error—that is, is the 
complainant, as trustee, divested of the legal title 
in these lots by the creation of these corporations, 
and does this iegal title merge or unite with the 
equitable estate in these corporations? ‘The cases 
cited by the defendants in error in support of this 
proposition, in 4 Wend. 497; 3 Paige, 296; 2 Wash. 





(Va.) 35, and 5 Watts. & S. 323, all seem to rest 
on decisions made in New York, and upon a stat- 
ute of that State. In that State, the statute of 27 
Henry VIII, and 43 Elizabeth (known as the stat- 
ute of charitable uses) were both repealed as 
early as 1788, and the State enacted in lieu there- 
of a statute that expressly provides ‘that property 
held in trust for an -unineorporated religious so- 
ciety would vest in an incorporation of such soci- 
ety.”’ This New York statute declares ‘“*that the 
trustees of a church are authorized and empow- 
ered to take into their possession and custody all 
the temporalities belonging to such church con- 
gregation or society, whether the same consists of 
real or personal estate, and whether the same shall 
have been given, granted or devised, directly to 
such church congregation or society, or to any 
other person for their use. Rev. Stat. (N. Y.) 3d 
vol. 292. In Georgia the only statute of uses in 
force is that of 27 Henry VIII, as found embodied 
in sections 2313, 2314, 2315 of the Code. 

So far as our investigation has extended, we can 
find no case where it has been held, under the 
English statute 8f uses, a charitable trust, such as 
this, continuing and perpetual, would be termin- 
ated by creating a corporation embracing the 
beneficiaries. On the other hand, in the case of 
Methodist Society of Georgetown v. Bennett, 39 
Conn. 293: ‘*Where land was conveyed to cer- 
tain trustees in trust for the members of the 
Methodist P. church of G., to be holden by them 
and their suecessors in office for ever, for the 
proper use and behoof of said church, agreeably 
to the Methodist P. church discipline, and the 
book of discipline provided for the election of 
trustees to each church, and made it their duty to 
hold the preperty of the individual churches in 
trust for the use and benefit of the members 
thereof, with power, when authorized by two- 
thirds of the male members over twenty-one years 
of age, to dispose of property so held, but on no 
other condition. It was held that the legal title 
did not vest in the church as a corporation. 

If this legal title in the complainant is by the 
statute of uses merged in the equitable or bene- 
ficial estate and both unite and form but one estate, 
then these corporations would hold this property 
free from any trust; for wherever this merger takes 
place the equitable or beneficial estace ceases, and 
the, title is in the corporation unincumbered with 
the trust. For, as before stated, when, under the 
statute of uses, a trust becomes executed by the 
merger of the legal with equitable estate,”’ an 
actual estate is thereby created in the beneficiary 
as effectively as if done by conveyance with livery 
of seisin at common law. 2 Wash. 415. If this 
trust is executed by the creation of these corpor 
tions, and they take both the legal as ‘well as the 
equitable title. then their actual estate is absolute, 
the trust is terminated, and the intention of the 
donor is defeated. But it is said the perfect title 
would vest in these corporations *‘according to the 
terms and limitations of the trust.’’ Code, sec. 
2314. The meaning of this is they would take 
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first such a legal estate as the beneficiaries had 
and held as an equitable estate, and as their equit- 
able estate was designed (in these deeds) to be 
perpetual, so would the legal estate be perpetual 
and the trust would no longer exist. ° 

The English statute of uses—27th Henry VIII— 
was enacted in hostility to trust estates. Its pur- 
pose was to destroy and put an end to such estates 
and vest the title, both legal and equitable, in the 
beneficiary of the trust, and thus create in him an 
actual estate free of the trust, and if this trust is 
executed as claimed by these corporations coming 
into existence, they take the actual, absolute title 
disencumbered of any trust. To claim they would 
hold as trustees for the beneficiaries subject to the 
uses and terms of the deeds from the donors, 
would not be in conformity with either the letter 
or the spirit of the statute of uses, as applied to 
executed trusts. Code, sec. 2314. In 2 Michigan 
Reports, 113, the court decided that the creation 
of a corporation after the conveyance of the land 
in trust would not permit the corporate officers to 


. Inanage the corporate property contrary to the 


laws and usages of the church. In Calkins v. Che- 
ney, 72 [ll. 462,the court stated, ‘*most obviously, 
property held in trust for the benefit or a religious 
denomination can not be held subject to be von- 
veyed away or improved or used in accordance 
with the dictates of a society or congregation.” 
In Watts and S$. R. 25, it was held ‘‘an aet of in- 
corporation after the deed of trust is always with 
respect to this grant to be construed consist- 
ently wiih the deed, and the congregation must 
enjoy the land granted in subordination to the 
uses described in the deed.”’ ‘The charter can 
not change the effect of the grant in any par- 
ticular. ‘The grant is a contract, the obliga- 
tion of which can not be impaired by any au- 
thority.” 4 Wheat. 15; 4 Id. 518, 624. But 
whether the title to these lots is in the trustee or 
the corporation it is still a trust. Section 2335 of 
the Code declares *‘trustees are not authorized to 
create any lien on the trust estate except such as 
are given by law.”’ In Iverson v. Saulsbury, de- 
cided at the February term, 1882, not yet report- 
ed, a majority of this court held that after full 
notice to all parties a chancellor could not, in va- 
cation, authorize a trustee to encumber the trust 
estate by mortgage.”’ 

Was there errurin the court holding, as com- 
plained of in the 5th assignment of error ‘that 
the lot conveyed to Stephen Elliott, Jr., bishop,in 
trust for the Protestant Episcopal Church in the 
diocese of Grorgia, was a trust attaching to the 
person and not to the office of bishop, and that 
the trust did not pass to his successor in office? 

In Georgia the courts apply liberal rules of 
construction to carry out the intention of the 
donor. 4 Ga. 404; 25 Id. 420. A bond payable to 
Gilmer, governor, and his successors in office is 
payable to the officer and not the individual. 15 
Ga. 423. Soif only payable to the governor. 1 
Ga. 583. So by the terms of ora close analogy 
with sec. 2343 of the Code this trust would vest in 





the present complainant as the successor. This 
was evidently the intention of the donor. The 
trust was lodged for the benefit of a diocese in its 
bishop, its highest officer, and who by the rules of 
his church government was the regular suc- 
cessor of a long line of officials preceding him. 
No other provision was made by the deed for any 
other succession, and the conclusion is reasonable 
he intended this trust to pass to the successors in 
office of the first trustee. 

We conclude, therefore, that the complainant, 
to whose predecessor these conveyances were ex- 
ecuted, is not divested of his legal title to these 
lots of land by the corporation of the *-Diocese of 
Georgia” and “the parish of St. Philip’s church’’ 
under the “statute of uses,’’ as of force in this 
State, and that without his consent there could be 
no lien or mortgage created on this trust proper- 
ty, and that the chancellor below erred in not 
granting the injunction as prayed for. 

Judgment reversed. 

Jackson, Chief Justice, dubitante. 
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1. ADMIRALTY—COLLISION—CROSS-ACTIONS—CON- 
SOLIDATION 
1. In cases of collision of vessels, where both par- 

ties are in fault, the martime rule is to divide the 
entire damage equally between them,and to make a 
decree for half the difference between their re- 
spective losses in favor of the one that suffered 
most, so as to equalize the burden. 2. At all 
events, if both parties file libels, the courts of the 
United States have the power to consolidate the 
actions, and prescribe one proceeding and pro- 
nounce one decree; which decree will be for 
one-half of the difference cf damage suffered by 
the two vessels, as before stated. 3. The statute 
of limited liability is not to be applied in sucha 
case until the balance of damage has been struck; 
and then the party against whom the decree pas- 
ses may have the benefit of the statute—if he is 
otherwise entitled to it—in respect of the balance: 
which he is decreed to pay. Reynolds v. Van- 
derbilt, U. S. 8. C., November 6, 1882; 5 Morr. 
Trans., 48. 


2. ADMIRALTY — COLLISION — PRACTICE WHERE 

BOTH ARE IN FAULT. 

Where a vessel-owner libels for and recovers dam- 
ages against a tug and tow for collision, both being 
in fault, the proper form of decree is, that the 
owner of the injured vessel should recover half of 
the damage against each offending vessel, with 
the right to enforce any balance of such half 
which: cap not be enforced against one vessel 
against the other vessel. Ship Sterling v. Peter- 
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sen, U. S. S. C., November 6, 1882, 5 Morr. 
Trans., 76. 


3. ARBITRATION—NEGLECT TO SWEAR WITNESS. 

This is asuit on an award, made by arbitrators, in 
pursuance of a written submission of all the mat- 
ters in controversy between plaintiff and defendant 
arising out of a co-partnership which had existed 
between them, and which defendant had refused 
to perform. None of the witnesses who testified 
before the arbitrators weresworn. Held, that the 
arbitators having failed to require witnesses to 
testify under oath, and the necessity of an oath 
not having been waived by the defendant, the 
award is a nullity, and no action can be main- 
tained upon it. Wolff v. Hyatt, 8. C. Mo. 


4. ATTORNEY AND CLIENT—AUTHORITY OF SOLIC- 

ITOR—FRAUDULENT DEFENSE. 

The authority of a solicitor in an action does not ex- 
tend to putting in afraudulent defense. If a so- 
licitor, having authority to defend an ac- 
tion, deliver a fraudulent defense (with- 
out the knowledge of his client), containing 
admissions on which the plaintiff obtains judg- 
ment, the court will, on proof of the fraud (al- 
though the plaintiff was no party to it), set aside 
the judgment, and give leave to the client to with- 
draw the fraudulent defense, delivera fresh de- 
fetise, and adduce evidence in support of his case; 
and the proper mode of obtaining relief is to move 
the Court of Appeal, on notice to the plaintiff. 
Williams v. Preston, Eng, Ct. App., 47 L. T. ,265. 


ATTORNEY AND CLIENT—QUALIFICATIONS OF AT- 
QORNEY—IMPLICATION BY ACCEPTANCE OF RE- 

TAINER. 

1. An attorney-at-law of the State of New York, 
employed there to draw a contract for building on 
‘ands in New Jersey, does not, by accepting such 
employment, impliedly undertake that he is ac- 
quainted with the laws of this State respecting the 
necessity of filing of such contracts for protection 
against claims of workmen and material men un- 
der the mechanics’ lien law. 2. An attorney-at-law 
who accepts an employment to draw such a con- 
tract, does not thereby impliedly undertake to 
file it. In the absence of an express undertaking 
to file it, he will not be liable for failure so to do. 

were, Whether, when so employed, he would be 
liable for failing to advise his client of the risk of 
not filing such a contract. 3. Even if liable for 
breach of duty in respect to filing such a contract, 
the owners, who have been required to pay a sub- 
contractor’s claim, can not recover of the attorney 
if they have discharged the builder, who is pri- 
marily liable, or have accepted satisfaction from 
him. Fenaille v. Condert, 8.C.N.4., Report- 

) er’s Advance Sheets; 44 N. J. L., 286. 

6. CONSTITUTIONAL LAW — OBLIGATION OF CON- 
TRACT — IRREGULAR CONTRACT SUBSEQUENTLY 
VALIDATED. 

1. The obligation of a contract which, when made, 
was unenforceable by reason of some irregularity, 
but which has been validated by reason of a sub- 
sequent law, is protected by the Constitution to 
the same extent as if the contract had been strictly 
legal at first. 2. The obligation of such a contract 
includes the remedies which would have been 
available for its enforcement if it had been valid 
when made, or such other remedies as may have 
been lawfully substituted therefor. State ex rel. v. 
Town of Union, 8. C. N. J., Reporter’s Advance 
Sheets; 44 N. J. L., 259. 





7. CONVEYANCES — COVENANT OF GRANTEE —AC- 

CEPTANCE OF DEED. 

1. The grantee in a deed, by accepting the same, 
becomes liable on the covenants therein purport- 
ing to be made by him, just as if he had signed 
and sealed the instrument. 2. A covenant by the 
grantee in a deed to assume a mortgage, for pay- 
ment of which the grantor is personally liable, 
binds the grantee to pay the mortgage debt. 3. 
In an action for breach of the defendant’s cove- 
nant to pay a debt which the plaintiff owes, the 
damages recoverable are the full amount of the 
debt, although the plaintiff may not yet have paid 
the same. Sparkman v. Gove, 8.C. N.J., Re- 
porter’s Advance Sheets; 44 N. J. L., 253. 


8 CORPORATION — SPECIAL STATUTE OF LIMITA- 

TIONS. 

1. Tne clause in the charter of the defendant ex- 
empting it from suit after the lapse of a year from 
the accrual of the cause of action, was not re- 
pealed by the re-enactment in the revision of the 
act relating to the limitation of actions. 2. It is 
not necessary, on constitutional grounds, that the 
title of a charter of a railroad company, which 
charter contains a clause limiting the time for 
bringing suits against it, should refer to such pro- 
vision. Vail v. Easton, etc. R. Co.,8.C.N.Jd., 
Reporteér’s Advance Sheets; 44 N. J. L., 287. 


9. EVIDENCE—ADMISSION OF PART OWNER OF A 

VESSEL. 

The admissions of a part owner of a vessel are not 
evidence against his co-owners, the relationship 
being a tenancy in common, not a partnership. 
Clark v. Weeks, U.S. 8. C., Nov. 6, 1882; 5 Morr. 
Trans., 88, 


10. FEDERAL COURTS — APPEAL — JURISDICTIONAL 

AMOUNT. 

1. A suit to enjoin two decrees obtained by different 
parties, entirely distinct from each other, and 
each involving less than $5,000, is not reviewa- 
ble in this court. 2. The mere fact that a Federal 
question is involved is not sufficient to give this 
court jurisdiction in appeals from the Federal, 
Circuit or District Courts. Even in such eases the 
sum of $5,000 must be involved in order to give 
jurisdiction. Adams v. Crittenden, U.S.S. C., 
Nov. 6, 1882; 5 Morr. Trans., 77. 

11. FEDERAL COURTS — APPEAL —JURISDICTIONAL 

AMOUNT. 

Where the owner of a vessel and the owner of the 
cargo join in a libel for collision, and obtain a de- 
cree giving each less than $5,000, but hoth com- 
bined more than 35,000, an appeal will not lie to 
this court from such decree, the interests being 
several and not joint. Jn re Baltimore, etc. R. Co., 
U.S. 8. C., Oct. 30, 1882; 5 Morr. Trans., 45. 


12. INTERNALREVENUE— CAPITAL STOCK OF RAIL- 

ROAD. 

A corporation issued to its stockholders a certificate 
reciting that the corporation had ‘‘hitherto ex- 
pended of its earnings in various ways to increase 
its traffic a sum equal te eighty pcr cent. of its 
capital stock,’’? and made it a dividend-bearing 
stock: Held, that under section 122 of the Internal 
Revenue Act of 1864 (13 Stat. at Large, 284), only 
that part of the earnings included in the certifi- 
cate wss taxable which had accrued subsequent to 
the passage of the act; and that it was competent 
to the corporation to show what portion of such 
earnings bad accrued since the passage of the act; 
and that in such case the face value of the certifi- 
cates was not conclusive as to the amount taxable 

















= THE CENTRAL LAW JOURNAL. 459 
C- 
e Bailey v. New York, etc. R. Co., U.S. S. C., #. C. N. J., Reporter’s Advance Sheets; 44 N. J. 
te November 6, 1882; 5 Morr.Trans., 62. L., 376. 
ed 12. LANDLORD AND TENANT—“IGNORANTIA LEGIS 18. REAL PROPERTY—BUILDING ERECTED ON LAND ° 
he NEMINEM Excusat.”? OF ANOTHER—INJUNCTION. 
fe 1. The maxim ignorantia legis neminem excusat 1s In this case, a perpetual injunction was decreed, re- 
. not universally applicable, but only when damages Tt Longe on aps “ "ae . en ing from manag 
; have been inflicted or crimes committed. 2. B, a ee oe Se SS Se. & ee & 
e- tenant, owing rent, agreed, for a sufficient con- uilding used by defendant as a freight depot, and 
he sideration, to pay it to A provided he should not which had been erected thereon by defendant. 
he be compelled to pay it to the assignee in bank- Upon a full review of the evidence, the Supreme 
id ruptcy of his landlord, to whom such rent was Court hold that defendant is the owner of the lot, 
e- reaily due, but B was in doubt as to his legal and that the building was placed there without 
right. Held, that such contract was legal and en- her consent. Held, “that in respect to property 
he forceable. Brock v. Weiss, 8. C. N. J., Report- in buildings erected by one man on the land of 
ers’ Advance Sheets; 44.N. J. L., 241. another, if the building is erected without the as- 
= : : sent and agreement of the land owner, it becomes 
om 14. LIBEL—CORPORATION—PREVIOUS AND SUBSE- a part of the realty and is the property ef the free- 
: QUENT PUBLICATION. : holder. But it seems if a building is ereeted on 
“a 1. An poe ey ae be oom — & the land of another under a parol contract of pur- 
‘ corporation. 2. Previous or subsequent publica- se, here is a failure to acc 
he a are geen in aggre the — z pnts fault of the vendee yo pe 
showing the temper of the defendant’s mind in y be removed by him.” . Mile. 
ch the publication complained of, and it makes no prarany borg, My Co., S. - — a oe 
wih difference that suck publication is one, by reason ; 
= of the bar of the statute of limitations, upon | 1% RE4aL PROPERTY—RrPaRIAN RIGHTS. 
°9 which no action can be maintained. 3. If the 1. A person owning land abutting on a river through 
previous or subsequent publication bea privileged which a creek flows and empties into the river, 
a one, it will be no evidence of malice, and conse- may, as against proprietors on the opposite side 
quently will have no weight whatever. Hvening of the river, change the channel and mouth of the 
™ Journal Ass’n. v. McDermott, N. J. Ct. of Err. creek upon his own land and for his own protec- 
m and App., Reporters’ Advance Sheets; 44.N. J. tion or canvenience, if, in so doing, both in the 
tied L., 480. inception and execution of the work, he exercises 
pe reasonable care and caution not to injure the rights 
rT. 15. PARTNERSHIP—POWERS OF PARTNERS—GUAR- of others. 2. If, however, the opposite bank of 
ANTY. the river be subject to inundation and overflow in 
AL Mere partnership relation does not authorize a part- ease of dete but not unprecedented floods in 
as ner te guaranty the obligation of a third person. the river, such change in the channel and mouth 
nt If any such authority is claimed to exist, it is for of the creek can not be rightfully made, it, there- 
aa the claimant to prove it affirmatively. It can not by, in the exercise of ordinary prudence and fore- 
ou be established by any act (alone) of the partner sight, increased danger of inundation and overflow 
nal who assumed to execute the alleged guaranty. on the opposite side of the river might be antici- 
sia Osborne v. Carr, 8. C. Mina., November 20, 1882; pated. 3. When such change is made without 
il, 18 N. W. Rep., 922. fault or carelessness, and a levee on the opposite 
he 16. PATENT — LICENSE TO USE ONCE ONLY — IN- bank is broken and washed away by an unusual, 
ve FRINGEMENT. ' but not unprecedented flood, whereby the crops 
Jey 1. The plaintiffs were the owners of patents for im- growing on adjacent lands are destroyed, it is 
provements in metalic cotton-bale ties, each tie damnum sine injuria, notwithstanding a sandbar 
aL consisting of a buckle anda band. They granted in the river at the new mouth of the creek, caused 
no licenses to make the ties, but themselves made by the change in the creek, may have contributed, 
~ them and supplied the market. They stamped in some degree to the damage. Cincinnati, etc. 
- in the metal of the buckle the words, ‘ ‘licensed to R. Co. v. Carr, 8. C. Ohio; 8 Weekly Cin. L. 
“a use once only.’’? The defendants bought as scrap Bul., 273. 
to iron the buckles and bands at the cotton mills, | 20. REAL PROPERTY—SALE UNDER CONFISCATION 
ng after the bands had been severed to release the ACT—LNTERVENTION OF INCUMBRANCER. 
*y bale, and rolled and straightened the pieces of the Under proceedings by the United States to contis- 
. bands, and riveted together their ends, and cut cate real estate under the act of July 17, 1862, in 
them into proper lengths for ties, and sold them, which the land is sold and the proceeds paid over 
L° with the buckles, to be used as ties, notning being to an incumbrancer who had intervened in the 
done to the buckles. Held, that the defendants confiscation proceedings, but who had taken no 
te had infringed the patents. 2. It was not decided other steps to foreclose his mortgage, the only ef- 
x that they were liable as infringers merely because fect of a sale under such proceedings was to vest 
ee they had sold the buckle considered apart from in the purchaser an estate during the life of the 
its the band or from the entire structure as a tie. owner free of the lien of the mortgage; and such 
ng Cotton-Tie Company v. Simmons, U. S. S. C., purchaser was not subrogated to the rights of the 
- Nov. 6, 1882; 5 Morr. Trans., 81. mortgagee in such case, such payment to the 
ly a ; = mortgagee being a pro tanto payment of the mort- 
4 . o” PROCEEDS yRoM JU gage. Waples v. Hays, U.S. 8. C., November 6, 
bend Money due for pensions, while it remains in the Ret COR URN. TS 
ch hands of the disbursing officer or agent for distri- | 21. REMOVAL OF CAUSES—CITIZENSHIP OF FORMAL 
te bution, or while in course of transmission to the PARTIES. 
fi- pensioner, is an liable to te omens by creditors 1, An ee —_ hg = against a party by 
under any legal process. er it has come to his non-residents, in which his interest in his father’s 
we hands ite so liable, like any other funds of the estate is attached, is removable into the Federal 
debtor. State v. Fairton Sav. Fund, etc. Ass’n, courts, even though the executors of the father’s 
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estate are citizens of the same State as the com- 
plainants—such executors being mere garnishees 
and not interested in the main controversy. Ba- 
con v. Rives, U. S. S.C., October 28, 1882; 5 Morr. 
Trans., 35. 


22. SHERIFF’S SALE — ARRANGEMENT THAT SALE 

SHOULD BE FOR BENEFIT OF DEFENDANT. 

The mere fact of an arrangement between the pur- 
chaser and the defendant in the execution, that 
the sale should be for the benefit and advantage 
of the latter, does not of itself make the sale ab- 
solutely void. It would be voidable by any cred- 
itor defrauded, but was good as between the par- 
ties to the arrangement. Pentz v. Clark, 8. C. 
Pa., October 2, 1882; 39 Leg. Int., 441. 


23. STATUTE OF LIMITATIONS BEGINS TO RUN IN 

FavOR OF TRUSTEE. 

1. Unless otherwise declared hy statute, the cause of 
action is not ordinarily deemed to have accrued 
against, nor limitation to commence running in 
favor of, the trustee of an express trust until the 
trust is closed, or until the trustee, with the 
kn wledge of the cestuis que trust, disavows the 
trust, or holds adversely to the claim of those he 
represented. 2. Hence, where money was remit- 
ted to an agent for investment, and he, during a 
term of years, had made no report of his transac- 
tions, nor disclaimed the trust in any way, he can 
not, by setting up that the claim is barred by the 
statute of limitations, avoid a discovery of his 
acts and doings under the trust. Bacon v. Rives, 
U.S. S. C., October 23, 1882; 5 Morr. Trans, 3 . 
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PROCEEDINGS IN REM. A Treatise on Proceed- 
—_ in Rem. By Rufus Waples.- Chicago, 
1882: Callaghan & Co. 

‘There is a suspicion abroad in the profession 
that many of the law books which nowadays are 
from time to time issued from the press are, to 
put it mildly, superfiuous; that they cover ground 
already sufficiently occupied by the works of 
standard writers, and that, in many instances, 
they are really but a rehash of the contents of the 
older volumes, without being an improvement 
upon them. 

The volume before us is open to no such cavil. 
It isa new work and occupies a hitherto unex- 
plored field. . Its method is thoroughly scientific 
and systematic, dealing with the principle which 
underlies the adjudications, rather than the cases 
themselves as individual instances, and, conse- 
quently, itis justly entitled to the name of treat- 
ise, which frequently is unwarrantedly assumed 
by works which should be more properly termed 
digests. Things, the object of actions in rem, are 
divided into three classes: 1. Things guilty; 2. 
Things hostile, and 3. Things indebted. ‘To each 
of these , after discussing in the first book aetions 
inrem in their general aspects, is one of the three 
remaining books devoted. 

Under the first head are considered cases of 
forfeiture, arising out of violations of revenue and 





navigation laws, etc.; for piracy, slave-trading, 
etc.; for obscene and immoral uses, and for non- 
payment of taxes. Under the second are found 
cases Of confiscation, and arising under the prize 
laws, etc. Under the third head are discus- 
sed admiralty liens, probate and attachment pro- 
ceedings and proceedings quasi in rem. 








NOTES. 





Lord Lyndhurst, when common law judge, 
always tended to the side of mercy. He aided an 
inexperienced advocate, and would see that a cli- 
ent did not suffer through any deficiencies of 
counsel. After he became chancellor, describing 
the principles upon which he selected a judge, he 
said: **I look out for a gentleman, and if he knows 
a little law, so much the better.”,——The celebra- 
ted Justice Maule was once the subject of a sav- 
age onslaught from Fonblanque of the Examiner. 
When the matter was mentioned to him,.he merely 
said: ‘*Well, I can’t understand it; I never did 
him a favor.’’——Justice Williams was familiarly 
called Johnny, except when addressed as ‘‘my 
lord.”” His clerk, recently married, hanged him- 
self. The next clerk soon after entering his em- 
ployment, expressed the hope that Johnny would 
not be offended at his marrying. ‘Certainly not; 
marry by all means; but when you hang yourself, 
do not do so in my chambers,” which his former 
clerk had done. 





—It is related of Mr. Justice Gray of the 
United States Supreme Court, that upon one oc- 
casion, when on the Massachusetts supreme 
bench, after a long speech from a verbose attor- 
ney, notwithstanding he had stated no further 
argument was necessary, he said: ‘Mr. ’ 
the court is still with you.” 





——The constant publication of cases in sup- 
port of clear law is excessively tiresome, and ir- 
resistibly calls to mind the amusing colloquy in 
*Much Ado about Nothing:’? Don Pedro.—I 
think this is your daughter. Leonato.— Her 
mother hath many times told me so. Benedick. 
—Were you in doubt, sir, that you asked her so 
often? 


Lord Erskine, while going circuit, was 
asked by the landlord of his hotel how he had 
slept. He replied dogmatically: ‘+ Union is 
strength, a fact of which some of your inmates 
appear to be unaware; for had they been unani- 
mous last night they could easily have pushed me 
out of bed.’ ‘Fleas?’’ the landlord exclaimed, 
affecting great astonishment; “I was not aware 
that | had a single flea in my house.” “I don’t 
believe you have,” retorted his lordship; ‘“‘they 
are all married, I think, and haye uncommonly 
large fa.nilies,”’ 
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